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Preface 

 

In July 1999, ABC Television screened a Four Corners programme, Double Jeopardy, in which it 

revealed the abusive cross-examination that a young boy, aged 8 years of age, had undergone 

whilst giving evidence in a child sexual assault trial in Queensland. Audiences heard a tape of the 

cross-examination on which the boy cried whilst being shouted at by defence counsel.  

Two Queensland District Court judges were interviewed about the cross-examination: Judge 

Helen OôSullivan and Judge John Robertson both of whom voiced their concerns. As a result of 

the program, there was considerable media attention but no practical response from the 

Queensland Government. At that stage in Australia only two jurisdictions, Western Australia and 

NSW, had implemented reforms to prevent children from being required to give evidence in court 

in front of the defendant. 

After the screening of the program Dr Annie Cossins contacted Judge Helen OôSullivan and 

discussed whether it might be possible to set up a national committee to examine how children are 

treated within the criminal justice system and the broader reform issues to do with the conduct of 

the child sexual assault trial.  

After an intensive ring around, the inaugural meeting of the Committee was held on 30 November 

2000 at the Childrenôs Commission of Queensland, Brisbane with eleven people in attendance. 

Over time the Committee grew to include the Directors of Public Prosecutions in all Australian 

jurisdictions, judges from Western Australia and Queensland, Childrenôs Commissioners from 

NSW, the ACT, Tasmania and Queensland, academics, representatives from Legal Aid, senior 

police officers, Crime Commissioners and one paediatrician (see below Past and Present 

Membership of the Committee).  

The first meeting made several decisions that guided the work of the Committee for the next nine 

years. It decided to call itself The National Child Sexual Assault Reform Committee and that 

Annie Cossins would be convenor. It agreed that the Committee ought to have a national focus 

and to create terms of reference for the work it would do (see below Terms of Reference). 

In essence the task of the Committee was three-fold: (i) to document the best practice (or 

minimum) standards in each Australian jurisdiction for the conduct of the child sexual assault trial 

(as set out in Appendix 5); (ii)  to document the outcomes of prosecuting child sex offences in each 

Australian jurisdiction in terms of reporting, attrition and conviction rates; and (iii)  to research and 

consider alternative models for prosecuting child sex offences. 

The Report was written for the Committee by Dr Annie Cossins. The Committee has made 34 

recommendations in relation to evidence and procedure and the conduct of the child sexual assault 

trial. Three members of the Committee have dissented from a handful of these recommendations, 

something that is to be expected in a large Committee which is required to cover a vast range of 

material. Linda Crebbin did not offer any comments on the Report because she is no longer 

working in the area of policy and practice regarding children but noted that the work of the 

Committee is very much needed and that getting the report into the public arena will be a massive 

contribution to informed discussion. The recommendations are set out in the front section of the 

report with dissensions, where applicable, noted below. Dr Stephen Smallbone did not make 

comments regarding the legal recommendations but did not support mandatory treatment for sex 

offenders. 

It is notable that this is the first report in Australia to examine and consider the appropriateness of 

specialist approaches to prosecuting child sex offences, including both adversarial and 

inquisitorial approaches. It is also the first report in Australia to consider the effects of 
adversarialism on vulnerable Indigenous children and alternative ways of dealing with the serious 

issue of child sexual abuse in Indigenous communities. 
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There are, of course, limits to what one Committee can address, particularly one that is not 

resourced by government. All the research work undertaken in this report was done using the 

limi ted research funds available to Annie Cossins from the Law School at the University of New 

South Wales. The Committee decided not to examine police investigation methods and services 

for victims of sexual assault. Although the Committee did decide to document the range of child 

sex offender treatment programs available to correctional agencies, this topic was considered to be 

so vast in terms of the number of different programs that exist around the world that this should 

constitute a separate research project to be conducted at a later date.  



 

Terms of Reference 

 

The National Child Sexual Assault Reform Committee will inquire into and report on: 

(i) the problems and consequences of prosecuting child sex offences using the current 

prosecutorial system. 

(ii)  the various evidentiary and procedural reforms that have been made (or need to be made) 

in each jurisdiction to improve the prosecution of child sex offences, including changes to 

the court environment and electronic recording of childrenôs evidence. 

(iii ) the extent to which these reforms have addressed the problems outlined in (i). 

(iv) possible alternative methods for prosecuting child sex offences including designated 

courts and personnel, review of the criminal standard of proof, investigative models of 

prosecution, and processing of cases, such as historical abuse cases, outside the criminal 

justice system. 

(v) the relationship between prosecution and methods of deterrence including child sex 

offender register schemes, sex offender treatment programs (custodial and non-custodial) 

and diversion. 

(vi) identification and assessment of inter-agency protocols on dealing with child sexual 

assault matters. 

(vii)  roles of government and non-government agencies in dealing with and providing support 

to victims of child sexual assault, such as court preparation programs. 

(viii)  recommendations for legislative and non-legislative measures that should be addressed, 

including the development of best practice models. 

In writing this report the Committee will have regard to Australiaôs international human rights 

obligations, particularly under the Convention on the Rights of the Child, the International 

Association of Prosecutors Model Guidelines for the Effective Prosecution of Crimes against 

Children, all State and Commonwealth reports on child sex offending in Australia, and any 

relevant international laws or practices. 

The Committee agreed that it should identify and recommend what reforms are needed to achieve 

the five objectives listed above as a primary focus, with a secondary focus on how these reforms 

could best be implemented. 
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Principles and Guidelines 

 

(Adapted from International Bureau for Childrenôs Rights (2003) Guidelines on Justice for Child Victims and 

Witnesses of Crime) 

Prepared by Dr Christine Eastwood 

 

This list of principles and guidelines is based on major international standards and principles and 

draws on the UN Declaration on Basic Principles of Justice for Victims of Crime and Abuse of 

Power and the UN Convention on the Rights of the Child.  

Principles 

(1) Dignity . Every child is a unique and valuable human being and as such his or her 

individual dignity, special needs, interests and privacy should be respected and protected; 

(2) Non-discrimination . Every child has the right to be treated fairly and equally, regardless 

of his or her or the parent or legal guardianôs race, ethnicity, colour, gender, language, 

religion, political or other opinion, national, ethnic or social origin, property, disability, 

birth or other status. 

(3) Best interests of the child. Every child has the right to have his or her best interests given 

primary consideration including the right to protection and to a chance for harmonious 

development. 

(4) Right to participation . Every child has the right to express his or her views, opinions, 

and beliefs freely in all matters, in his or her own words, and to contribute especially to 

the decisions affecting his or her own life, including those taken in any judicial processes 

and to have those views taken into consideration. 

Guidelines 

1. The right to be treated with dignity and compassion 

(a) Child victims and witnesses should be treated in a caring and sensitive manner throughout 

the justice process, taking into account their personal situation, immediate needs, and 

fully respecting their physical, mental and moral integrity. 

(b) Every child should be treated as an individual with his or her individual needs, wishes and 

feelings, 

(c) Interference in the childôs private life should be limited to the minimum needed at the 

same time as high standards of evidence collections are maintained in order to ensure fair 

and equitable outcomes of the justice process 

(d) In order to avoid further hardship to the child, interviews, examinations and other forms 

of investigations should be conducted by trained professionals who proceed in a sensitive, 

respectful and thorough manner. 

(e) All interactions should be conducted in a child-sensitive and empathic manner in a 

suitable environment that accommodates the special needs of the child.
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2. The right to be protected from discrimination 

(a) Child victims and witnesses should have access to the justice process that protects them 

from discrimination. 

(b) The justice process and support services available to child victims and witnesses should 

be sensitive to the childôs age, wishes, understanding, gender, sexual orientation, ethnic, 

cultural, religious, linguistic and social background, as well as the special needs of the 

child. Professionals* should be educated about such differences. 

(c) In many cases, special services and protections will need to be instituted to take account 

of the different nature of particular offences against children, such as sexual assault 

involving girl children. 

(d) Age should not be a barrier to a childôs right to participate fully in the justice process. 

Every child has the right to be treated as a capable witness and his or her testimony 

should be presumed valid and credible. 

3. The right to be informed 

Child victims and witnesses, their families, and/or their legal representatives from their first 

contact with the justice process and throughout the process have the right to be properly informed 

of:  

(a) the availability of health, psychological, social and legal services;   

(b) the procedures in the criminal justice process including the importance, timing and 

manner of testimony and ways in which questioning will be conducted; 

(c) the progress of their specific case including the apprehension, arrest, and custodial status 

of the accused, pending charges to that status, prosecutorial decisions and relevant post-

trial developments, and the outcome of the case; 

(d) the existing support mechanisms for a child when making a complaint and participating in 

the proceedings; 

(e) the specific places and times of hearing and other relevant events; 

(f) the availability of protective measures; 

(g) the existing opportunities to obtain reparation from the offender or the State, through 

alternative civil proceedings or through other processes; 

(h) the existing mechanisms for review of decisions affecting child victims and witnesses; 

and 

(i) the relevant rights pursuant to the Convention on the Rights of the Child and the 

Declaration on Basic Principles of Justice for Victims of Crime and Abuse of Power. 

4. The right to express views and concerns and to be heard 

(a) Professionals should make every effort to enable child victims and witnesses to express 

their views and concerns related to their involvement in the justice process. 
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(b) Professionals should give due regard to the childôs views and concerns, and if they are 

unable to accommodate them, should explain the reasons to the child. 

5. The right to effective assistance 

(a)  Child victims and witnesses should have access to assistance provided by professional 

who have received relevant training. All such assistance should address the childôs needs 

and enable them to effectively participate at all stages of the justice process. 

(b)  Professionals should make every effort to coordinate support so that the child is not 

subjected to excessive interventions. 

(c)  Child victims and witnesses should receive assistance from support persons 

commencing at the initial report and continuing until these services are no longer 

required. 

(d)  Professionals should develop and implement measures to make it easier for children to 

give evidence and to improve communication and understanding and the pre-trial and trial 

stages. 

6. The right to privacy 

(a) Child victims and witnesses should have their privacy protected as a matter of primary 

importance. 

(b) Any information relating to a childôs involvement in the justice process should be 

protected.  

(c) Where appropriate, measures should be taken to exclude the public and media from the 

courtroom during the childôs testimony. 

7. The right to be protected from hardship as a result of the criminal  justice process  

(a) Professionals should take measures to prevent hardship during the detection, 

investigation, and prosecution process in order to ensure that the best interests and dignity 

of the child are respected. 

(b) Professionals should approach child victims with sensitivity so that they provide support 

for the child, provide certainty about the process, ensure speedy trials unless delays are in 

the childôs best interest, and use child-sensitive procedures. 

(c) Professionals should also implement measures to limit the number of interviews, avoid 

unnecessary contacts with the alleged perpetrator and his or her defence team, and use 

testimonial aids to facilitate the childôs testimony. 

8. The right to safety 

(a) Where the safety of the child victim or witness may be at risk, appropriate measures 

should be taken to require the reporting of these safety risks to appropriate authorities and 

to protect the child from such risk before during and after the justice process. 

(b) Professionals and other individuals who come in to contact with children should be 

required to notify appropriate authorities if they suspect that a child has been harmed, is 

being harmed, or where harm is likely to occur. 

(c) Professionals should be trained in recognising and preventing intimidation, threats and 

harm to child victims and witnesses.
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9. The right to reparation 

Child victims and witnesses should, wherever possible, receive reparation in order to achieve full 

redress, reintegration and recovery. Procedures for obtaining reparation should be readily 

accessible and child-sensitive. 

10. The right to special preventive measures 

(a) In addition to preventive measures that should be in place for all children, special 

strategies are required for child victims and witnesses who are particularly vulnerable to 

repeat victimisation and/or offending. 

(b) Professionals should develop and implement comprehensive and specially tailored 

strategies and interventions in cases where there are risk of further victimisation to child 

victims. 

The term óprofessionalsô refers to persons who in the context of their work are in contact with 

child victims and witnesses including: prosecutors and defence lawyers, judges, law enforcement 

officials, medical and mental health professionals, social workers, child and victim advocates, 

support persons and child protection staff. 



 

Acronyms Used in this Report 

 

ACSAT Aboriginal Child Sexual Assault Taskforce (NSW) 

ACT   Australian Capital Territory 

AIHW  Australian Institute of Health and Welfare 

ALRC  Australian Law Reform Commission 

APY Anangu Pitjantjatjara Yankunytjatjara 

CCA  Court of Criminal Appeal 

CCP Childrenôs Cases Pilot Project 

CCTV  Closed-circuit television 

CSA  child sexual abuse 

DOCS Department of Community Services (NSW) 

DPP  Director of Public Prosecutions 

FACS  Family and Childrenôs Services (NT) 

FAHCSIA  Families, Housing, Community Services and Indigenous 

 Affairs (Department of) 

FVC  Family Violence Court 

HREOC Human Rights and Equal Opportunity Commission 

JIRT   Joint Investigative Response Team 

NSW  New South Wales 

NSW BOCSAR NSW Bureau of Crime Statistics and Research  

NSWLRC NSW Law Reform Commission 

NSWSCLJ NSW Standing Committee on Law and Justice  

NT  Northern Territory 

NTER Northern Territory Emergency Response 

QLRC Queensland Law Reform Commission 

SA  South Australia 

SES  socioeconomic status 

SOC  Sex Offenses Court 

SAAS  Sexual Assault Archival Study 

SAJJ  South Australian Juvenile Justice Study 

TCC  Thuthuzela Care Centre 

TLRI   Tasmania Law Reform Institute 

UEA  Uniform Evidence Act 

UK  United Kingdom 

VLRC  Victorian Law Reform Commission  

WA  Western Australia 

WALRC  Western Australian Law Reform Commission 



 



 

Summary of Recommendations 

 

Judicial Warnings: Reform of the Longman Warning 

Recommendation 2.1 

Delay in complaint in criminal proceedings 

(1) This section applies to evidence given by a child in prescribed sexual offences 

proceedings before a jury. 

(2) If, on application by the defendant, the court is satisfied on the balance of probabilities 

that the defendant has demonstrated that he or she has suffered an actual forensic disadvantage 

as a result of a delay in complaint, the court must:  

(a) inform the jury that because of the passage of time, the defendant has shown he or 

she has suffered a disadvantage in meeting the prosecutionôs case as a result of the 

delay in complaint; 

(b) explain the nature of the disadvantage suffered by the defendant according to the 

circumstances of the case; and  

(c) inform the jury that they may take that disadvantage into account in deciding 

whether the prosecution has proved its case beyond reasonable doubt. 

(3) For the purposes of sub-section (2), the mere fact of delay, however long, is not to be 

regarded as sufficient to give rise to a warning. 

(4) The court must not warn or inform the jury about any forensic disadvantage the 

defendant may have suffered because of delay except in accordance with this section. No other 

form of words can be used by the trial judge other than those set out in sub-section (2) and a 

court must not warn, or suggest to the jury in any way that it is dangerous or unsafe to convict 

the accused because of the effects of a delay in complaint. 

(5) This section abolishes the power of the court to give the common law warning known 

as the Longman warning (Longman v The Queen (1989) 168 CLR 79).  

(6) For the purposes of sub-section (2), delay includes delay between the alleged offence 

and the complainantôs first report to the police. 

(7) The court need not comply with subsection (2) if there are good reasons for not doing 

so but must state those reasons in writing. 

(8) For the purposes of this section, the factors that may be regarded as establishing an 

actual forensic disadvantage include, but are not limited to, the following: 

(a) the fact that any potential witnesses have died or are unable to be located; 

(b) the fact that any potential evidence has been lost or is otherwise unavailable. 
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Judicial Warnings: Appeal Against Impermissible Warnings 

Recommendation 2.2 

(1) This section applies to prescribed sexual offence proceedings. 

(2) The Attorney-General or the Director of Public Prosecutions may appeal to the Court 

of Criminal Appeal against any warning, direction or suggestion which contravenes 

s165B of the Evidence Act 1995 pronounced by the court of trial to which the Crown 

was a party. 

(3) The Court of Criminal Appeal must determine whether the warning, direction or 

suggestion pronounced by the court of trial contravenes s165B of the Evidence Act 

1995. 

(4) If the Court of Criminal Appeal determines that there is a contravention of s165B of 

the Evidence Act 1995, the Court of Criminal Appeal must order the court of trial to 

either discharge the jury or withdraw the warning, direction or suggestion made to the 

jury. 

Prescribed sexual offence proceedings means proceedings in which a person stands charged 

with a prescribed sexual offence, whether the person stands charged with that offence alone or 

together with any other offence (as an additional or alternative count) and whether or not the 

person is liable, on the charge, to be found guilty of any other offence. 

Dissensions: 

Tim Ellis, Tasmanian Director of Public Prosecutions does not agree that Recommendation 2.2 

should be adopted in Tasmania since the law in Tasmania already permits the type of appeal 

described in Recommendation 2.2 to be made. 

Judicial Warnings: Reform of the Crofts Warning 

Recommendation 2.3 

(1) If a court directs a jury under s61*, the judge must not, in addition, warn or suggest in 

any way to the jury that they are entitled to assess the complainantôs evidence as being 

less reliable because of the length of time before the complainant made either a 

preliminary or a formal complaint.  

(2) Where no s61* direction is given, the judge must not otherwise warn or suggest in any 

way to the jury that they are entitled to assess the complainantôs evidence as being less 

reliable because of the length of time before the complainant made either a preliminary 

or a formal complaint. 

(3) This section abolishes the common law warnings known as the Kilby and the Crofts 
warnings (see Kilby v The Queen (1973) 129 CLR 460; Crofts v The Queen (1996) 186 

CLR 427). 

(4) For the purposes of this section, preliminary complaint is defined as any complaint 

other than the complainantôs first formal witness statement to a police officer given in, 

or in anticipation of, criminal proceedings in relation to the alleged offence. 
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(5) For the purposes of this section, formal complaint is defined as the complainantôs first 

formal witness statement to a police officer or other qualified person given in relation 

to, or in anticipation of, criminal proceedings in relation to the alleged offence. 

*  Replace with the appropriate State or Territory provision: s294, Criminal Procedure 

Act 1986 (NSW); s71, Evidence (Miscellaneous Provisions) Act 1991 (ACT); 36BD, 

Evidence Act 1906 (WA); s34M, Evidence Act 1929 (SA); s371A, Criminal Code Act 

1924 (Tas); s4(5), Sexual Offences (Evidence and Procedure) Act (NT) 

Judicial Warnings: Reasons for Delay in Complaint 

Recommendation 2.4 

(1) Where a s61-type direction* is given by the court, the court must, in addition, inform 

the jury about the complainantôs reasons for her or his delay in complaint, where those 

reasons are admitted into evidence, with reference to the particular circumstances of 

the case. 

(2) Where no s61-type direction* is given by the court, the court must inform the jury 

about the complainantôs reasons for her or his delay in complaint, where those reasons 

are admitted into evidence, with reference to the particular circumstances of the case. 

*  Replace with the appropriate State or Territory provision: s294, Criminal Procedure 
Act 1986 (NSW); s71, Evidence (Miscellaneous Provisions) Act 1991 (ACT); 36BD, 

Evidence Act 1906 (WA); s34M Evidence Act 1929 (SA); s371A, Criminal Code Act 
1924 (Tas); s4(5), Sexual Offences (Evidence and Procedure) Act (NT). 

Judicial Warnings: Appeal Against Impermissible Warnings 

Recommendation 2.5  

[amendment to the Criminal Appeal Act 1912 (NSW)] 

(1) This section applies to prescribed sexual offence proceedings. 

(2) The Attorney-General or the Director of Public Prosecutions may appeal to the Court 

of Criminal Appeal against any warning, direction or suggestion which contravenes 

[the provision that abolishes the Crofts direction]* pronounced by the court of trial to 

which the Crown was a party. 

(3) The Court of Criminal Appeal must determine whether the warning, direction or 

suggestion pronounced by the court of trial contravenes [the provision that abolishes 

the Crofts direction]*. 

(4) If the Court of Criminal Appeal determines that there is a contravention of [the 

provision which abolishes the Crofts direction]* the Court of Criminal Appeal must 

order the court of trial to either discharge the jury or withdraw the warning, direction or 

suggestion made to the jury. 

*  To be filled in with the appropriate provision in each State and Territory, as per 

Recommendation 2.3. 

Prescribed sexual offence proceedings means proceedings in which a person stands charged 
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with a prescribed sexual offence, whether the person stands charged with that offence alone or 

together with any other offence (as an additional or alternative count) and whether or not the 

person is liable, on the charge, to be found guilty of any other offence. 

Dissensions: 

Tim Ellis, Tasmanian Director of Public Prosecutions does not agree that Recommendation 2.2 

should be adopted in Tasmania since the law in Tasmania already permits the type of appeal 

described in Recommendation 2.2 to be made. 

Judicial Warnings: Reform of the Corroboration and Murray 

Warnings 

Recommendation 2.6  

[amendment to s165A(1), Uniform Evidence Act] 

(1) A judge in any proceeding in which evidence is given by a child before a jury must not 
do any of the following: 

é 

(e) in the case of a criminal proceedingðgive a warning or suggestion to the jury, 

that, because there is only one witness (the child) asserting the commission of the 

offence, the evidence of the child should be scrutinised with great care. 

Judicial Warnings: the form of warning to be given in relation to 

childrenôs evidence 

Recommendation 2.7  

[this section replaces s165A(2), Uniform Evidence Act] 

Warnings about a particular childôs evidence 

(1) This section applies to evidence given by a child in prescribed sexual offences 

proceedings before a jury. 

(2) In accordance with sub-section (3), a judge in any proceedings in which evidence is 

given by child may warn the jury of the need for caution, and the reasons why, the jury 

should be careful in accepting part or the whole of the childôs evidence and the weight 

to be given to it.  

(3) For the purposes of sub-section (2), the judge must not give a warning, or inform the 

jury unless: 

(a) a party has requested that the judge do so; and 

(b) the judge is satisfied that there is evidence, rather than mere speculation, that the 

reliability of the childôs testimony has been wholly or partly affected by: 

(i) the style and content of the questions put to the child during one or more 

formal interviews; or 
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(ii)  an intellectual disability or cognitive impairment possessed by the child. 

(4) A judge need not give a warning under sub-section (2) if there are good reasons for not 

doing so but must state those reasons in writing. 

(5) Sections 164 and 165 are subject to this clause. 

(6) This section abolishes any other common law power of a judge to give a warning to, or 

to inform, the jury about the reliability a child witnessôs evidence. In particular, this 

section abolishes the common law warnings known as the Murray and the Longman 

warnings (see R v Murray (1987) 11 NSWLR 12 and Longman v R (1989) 168 CLR 

79). 

Formal interview is defined as any interview conducted by a police officer or other qualified 

person in anticipation of criminal proceedings in relation to the alleged offence. 

 

Judicial Warnings: Appeal Against Impermissible Warnings 

Recommendation 2.8  

[amendment to the Criminal Appeal Act 1912 (NSW)] 

(1) This section applies to prescribed sexual offence proceedings. 

(2) The Attorney-General or the Director of Public Prosecutions may appeal to the Court 

of Criminal Appeal against any warning, direction or suggestion which contravenes 

s165A of the Evidence Act 1995 pronounced by the court of trial to which the Crown 

was a party. 

(3) The Court of Criminal Appeal must determine whether the warning, direction or 

suggestion pronounced by the court of trial contravenes s165A of the Evidence Act 
1995. 

(4) If the Court of Criminal Appeal determines that there is a contravention of s165A of 

the Evidence Act 1995, the Court of Criminal Appeal must order the court of trial to 

either discharge the jury or withdraw the warning, direction or suggestion made to the 

jury. 

Prescribed sexual offence proceedings means proceedings in which a person stands charged 

with a prescribed sexual offence, whether the person stands charged with that offence alone or 

together with any other offence (as an additional or alternative count) and whether or not the 

person is liable, on the charge, to be found guilty of any other offence. 

Dissensions: 

Tim Ellis, Tasmanian Director of Public Prosecutions does not agree that Recommendation 2.2 

should be adopted in Tasmania since the law in Tasmania already permits the type of appeal 

described in Recommendation 2.2 to be made. 
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Judicial Warnings: Abolition of the Markuleski Direction 

Recommendation 2.9 

(1) This section applies to prescribed sexual offence proceedings. 

(2) A judge must not warn, or suggest in any way, to the jury that where they entertain a 

reasonable doubt concerning the truthfulness or reliability of a complainantôs evidence 

in relation to one or more counts, that doubt must be taken into account in assessing the 

truthfulness or reliability of the complainantôs evidence generally. 

(3) To avoid doubt, this section prevents the power of a judge to give a warning to, or to 

inform, the jury in accordance with the direction known as the Markuleski direction.  

Prescribed sexual offence proceedings means proceedings in which a person stands charged 

with a prescribed sexual offence, whether the person stands charged with that offence alone or 

together with any other offence (as an additional or alternative count) and whether or not the 

person is liable, on the charge, to be found guilty of any other offence 

Unreasonable Jury Verdicts 

Recommendation 2.10  

[amendment to s 6 of the Criminal Appeal Act 1912 (NSW)] 

(2A) Where an appeal is made by a person convicted of a prescribed sexual offence, an 

appeal court must not consider: 

(a) the length of time before the complainant made either a preliminary or a formal 

complaint; or 

(b) the lack of evidence supporting or corroborating the complainantôs testimony as 

the basis for a determination that the verdict returned by the jury is unreasonable 

and incapable of being supported. 

Preliminary complaint is defined as any complaint other than the complainantôs first formal 

witness statement to a police officer given in relation to, or in anticipation of, a criminal 

proceeding in relation to the alleged offence. 

Formal complaint is defined as the complainantôs first formal witness statement to a police 

officer or other qualified person given in relation to, or in anticipation of, criminal proceedings 

in relation to the alleged offence. 

Prescribed sexual offence proceedings means proceedings in which a person stands charged 

with a prescribed sexual offence, whether the person stands charged with that offence alone or 

together with any other offence (as an additional or alternative count) and whether or not the 

person is liable, on the charge, to be found guilty of any other offence. 
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Amendment to Exception to the Hearsay Rule under UEA 

Recommendation 3.1 

It is recommended that the following sub-sections be inserted into s66 of the UEA: 

(2B) For the purposes of sub-section (1), if that person is a complainant in a child sexual 

assault trial and has been or is to be called to give evidence, the hearsay rule does not 

apply to evidence of a preliminary complaint given by: 

(a) that person; or 

(b) a person who saw, heard or otherwise perceived the preliminary complaint being 

made; 

regardless of when the preliminary complaint was made. 

(2C) A preliminary complaint is defined as any complaint other than the complainantôs first 

formal witness statement to a police officer or other qualified person given in relation 

to, or in anticipation of, criminal proceedings in relation to the alleged offence. 

Amendment to the Hearsay Rule at Common Law 

Recommendation 3.2 

(1) This section applies in prescribed sexual offence proceedings and despite any other 

rule of law to the contrary. 

(2) If the complainant has been or is to be called to give evidence, the hearsay rule does 

not apply to evidence of the nature and contents of a preliminary complaint given: 

(a) by the complainant; or 

(b) a person who saw, heard or otherwise perceived the preliminary complaint being 

made; 

regardless of when the preliminary complaint was made. 

(3) Evidence that is admitted under this section of the nature and contents of the 

complainantôs preliminary complaint may be used to prove the truth of the facts 

asserted in the preliminary complaint. 

(4) If evidence of a child complainantôs preliminary complaint is admitted, the court may 

warn the jury that the evidence may not be as reliable as original evidence. 

(5) A preliminary complaint is defined as any complaint other than the complainantôs first 

formal witness statement to a police officer or other qualified person given in relation 

to, or in anticipation of, criminal proceedings in relation to the alleged offence. 
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Directions Concerning Childrenôs Abilities  as Witnesses 

Recommendation 3.3 

(1) This section applies to proceedings in respect of a prescribed sexual offence. 

(2) In a proceeding in which there is a jury and the complainant is under the age of 16 

years, the judge must give the jury the following instructions: 

(a) even very young children can accurately remember and report things that have 

happened to them in the past, but, because of development differences, children 

may not report their memories in the same manner or to the same extent as an 

adult would; 

(b) this does not mean that a child witness is any more or less reliable than an adult 

witness; 

(c) sometimes children give incomplete or inconsistent accounts of things that have 

happened to them but there is no research to show that inconsistencies and 

incompleteness mean the child is fabricating;  

(d) research has shown that most children are highly resistant to abuse suggestions 

and it is difficult to make children give false reports of abuse; 

(e) thus, when deciding how much weight to give to a childôs evidence, it is 

important for you to distinguish between open-ended questions aimed at 

obtaining information, from leading questions that might put words into their 

mouths. 

Dissensions:  

Tim Ellis, Tasmanian Director of Public Prosecutions does not agree with paragraph (2)(d) of 

Recommendation 3.3 in that it is an assertion of fact that should not be given by a trial judge to a 

jury. Nick Cowdery, NSW Director of Public Prosecutions objects to the word ñresearchò in 

paragraphs (2)(c) and (d) and prefers that the direction be given without such wording. 

Directions Concerning Very Young Childrenôs Abilities  as Witnesses 

Recommendation 3.4 

(1) This section applies to proceedings in respect of a prescribed sexual offence. 

(2) In a proceeding in which there is a jury and the complainant is under the age of 5 years, 

the judge must give the jury the following instructions: 

(a) although children under the age of 5 years typically report less detail than older 

children or adults, the information they recall can be just as accurate; 

(b) depending on how they are questioned, children under the age of 5 years can be 

more open to suggestion than older children, although research has shown they 

have difficulty remembering the suggestions put to them after a short period of 

time;  
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(c) the reliability of the evidence of very young children depends on the way they are 

questioned.  It is important, when deciding how much weight to give to a very 

young childôs evidence, to distinguish between open-ended questions aimed at 

obtaining information, from leading questions that might put words into their 

mouths. 

Dissensions:  

Nick Cowdery, NSW Director of Public Prosecutions objects to the word ñresearchò in paragraphs 

(2)(b) and prefers that the direction be given without such wording. 

Directions Concerning Childrenôs Responses to Sexual Abuse 

Recommendation 3.5 

(1) This section applies to proceedings in respect of a prescribed sexual offence. 

(2) In a proceeding in which there is a jury and the complainant is under the age of 16 

years, the judge must give the jury the following directions: 

(a) there is no one set of symptoms or behaviours that all sexually abused children 

display.  Depending upon the individual child and their circumstances, some 

children may exhibit a number of symptoms whereas some children may exhibit 

none at all; 

(b) sexual abuse may not result in physical symptoms and physical evidence that can 

be detected by a medical examination; 

(c) very often victims of sexual abuse do not cry out for help, resist or escape from 

the offender; 

(d) they often delay their complaint of abuse for months or years and there may be a 

number of reasons why a child will delay their complaint, such as threats to 

themselves or their loved ones, or fear they will not be believed or they will be 

blamed. They may feel ashamed, embarrassed or responsible for the abuse. They 

might want to protect the abuser if it is someone they love or trust and they may 

not know that the abuse is wrong. They may not have the language to describe 

what has happened to them, particularly if they are very young; 

(e) some children may exhibit particular behaviours as a result of being sexually 

abused that are counterintuitive and may not appear to make sense to the adult 

layperson; 

(f) the behaviours that have been reported in the scientific literature include: delay in 

complaint for months or years; disturbed sleep patterns and/or nightmares; 

bedwetting; disturbed behavioural patterns; learning difficulties, fearfulness and 

general emotional upset; retraction of the complaint; sexualized behaviour; and 

ongoing contact and/or affection for the alleged offender;  

(g) because a child exhibits some or all of these particular behaviours, that does not 

necessarily mean that sexual abuse has occurred. 
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Dissensions:  

Tim Ellis, Tasmanian Director of Public Prosecutions does not agree with paragraphs (2)(a), (b), 

(e), (f) or (g) of Recommendation 3.5 and does not agree the information in these paragraphs 

should be given to the jury by a trial judge. Nick Cowdery, NSW Director of Public Prosecutions 

considers that the second sentence of (2)(a) should be omitted and also that (2)(f) and (g) should 

be omitted. 

Expert Witness Testimony 

Recommendation 3.6 

That non-UEA jurisdictions enact provisions similar to ss79(2) and 108C of the UEA in order 

to allow the prosecution to lead evidence from an expert witness that is relevant only to the 

complainantôs credibility. 

Eliminating Concoction in Relation to Joint Trials  

Recommendation 3.7  

That the following provision be enacted in the relevant criminal procedure legislation of each 

State and Territory except Western Australia and Queensland: 

(1) The powers in this section may be exercised by a court on its own initiative or on an 

application by an accused and may be exercised before or during a trial. 

(2) A court may amend or revoke an order made under this section. 

(3) If a court is satisfied that an accused is likely to be prejudiced in the trial of a 

prosecution notice or indictment because it contains 2 or more counts, the court may 

orderð 

(a) that the accused be tried separately on one or more of the counts; and 

(b) in consultation with the prosecutor, the order in which the counts will be tried. 

(4) Despite sub-section (3) and any rule of law to the contrary, if 2 or more counts 

charging sexual offences are joined in the same indictment, it is presumed that those 

counts are triable together. 

(5) The presumption created by sub-section (4) is not rebutted merely because:  

(a) the evidence on one count is inadmissible on another count; 

(b) the evidence against one of the accused is not admissible against another. 

(6) In deciding whether to make an order under subsection (3), the court must have regard 

to whether the likelihood of the accused being prejudiced can be guarded against by a 

direction to the jury. 

(7) In considering, for the purposes of sub-section (3), the likelihood of an accused being 

prejudiced in a trial by a jury of an indictment that contains 2 or more counts of a 
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sexual nature, the court must not have regard to: 

(a) whether or not there is a reasonable explanation in relation to the evidence 

consistent with the innocence of the defendant; 

(b) the possibility that the evidence of a witness or the evidence of two or more 

witnesses may be the result of concoction, collusion or suggestion. 

Dissensions:  

Nick Cowdery, NSW Director of Public Prosecutions considers that paragraph (7) in 

Recommendation 3.7 is sufficient, by itself, to eliminate the issue of concoction when a trial judge 

is deciding whether or not to order a joint trial. 

Eliminating Concoction at the Admissibility Stage under the UEA 

Recommendation 3.8 

Insert the following sub-section into s97 of the Uniform Evidence Act: 

In considering whether the evidence has significant probative value for the purposes of 

subsection (1), the court must not have regard to the possibility that the evidence may be the 

result of collusion, concoction or suggestion. 

Insert the following sub-section into s98 of the Uniform Evidence Act: 

In considering whether the evidence has significant probative value for the purposes of 

subsection (1), the court must not have regard to the possibility that the evidence may be the 

result of collusion, concoction or suggestion. 

Insert the following sub-section into s101 of the Uniform Evidence Act: 

In considering, for the purposes of subsection (2), whether the probative value of the evidence 

substantially outweighs its prejudicial effect, the court must not have regard to the possibility 

that the evidence may be the result of collusion, concoction or suggestion. 

Eliminating Concoction at the Admissibility Stage under the 

Common Law 

Recommendation 3.9 

That the following provision be enacted in SA and the NT: 

(1) In a criminal proceeding, propensity evidence and similar fact evidence must not be 

ruled inadmissible on the ground that it may be the result of concoction, collusion or 

suggestion. 

(2) The weight of the probative value of the propensity or similar fact evidence is a 

question for the jury, if any. 
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Warnings Regarding Concoction 

Recommendation 3.10 

That the following provision be enacted in the relevant criminal procedure legislation of each 

State and Territory: 

(1) If the court is satisfied, on the balance of probabilities, that the defendant has 

demonstrated there is a real chance of concoction, collusion or suggestion between two 

or more witnesses, the court may, on application by the defendant, inform the jury that 

if they are satisfied there is a real chance of concoction, collusion or suggestion, they 

may take that into account when assessing the credibility of a witness. 

(2) For the purposes of sub-section (1), the balance of probabilities test will not be 

satisfied merely because there is evidence to show that the witnesses know, or 

previously knew, each other, or have knowledge of, or previously had knowledge of, 

each other. 

Dissensions:  

Tim Ellis, Tasmanian Director of Public Prosecutions dissents from Recommendation 3.10, in 

particular that there should be a two stage fact-finding process regarding concoction. He believes 

that the matter of concoction, if raised at trial, should be left to the jury. Nick Cowdery, NSW 

Director of Public Prosecutions does not agree that the defendant should be required to activate 

Recommendation 3.10 since support for a ñreal chanceò might come from elsewhere. 

Overcoming the Effect of Phillips 

Recommendation 3.11 

That the following provision be enacted in all States and Territories: 

(1) This section applies to proceedings in respect of a prescribed sexual offence and 

despite any other rule of law to the contrary if 2 or more counts charging sexual 

offences involving different complainants are joined in the same indictment 

[information, presentment]. 

(2) In a joint trial involving two or more counts, the evidence of one complainant (the ófirst 

complainantô) about the alleged sexual acts and behaviour of the defendant, and/or the 

circumstances giving rise to the sexual acts, is admissible as corroborative evidence in 

relation to the issue of lack of consent by another complainant (the ósecond 

complainantô), if there is a sufficient relationship, in terms of the circumstances and 

events giving rise to the offences, between the evidence of the first and second 

complainants.  These circumstances can include but are not limited to: 

(i) the proximity in time of the sexual acts;  

(ii)  the number of occurrences of the sexual acts; 

(iii)  the behaviour accompanying the sexual acts, including evidence of the use of 

intoxicating substances, pornography, force, violence or threats of force or 

violence; and 
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(iv) the social context surrounding or relating to the sexual acts. 

(3) In considering whether a sufficient relationship exists for the purposes of sub-section 

(2), it is not open to the court to decide that a sufficient relationship does not exist 

merely because of an absence of striking similarities in the evidence of the first and 

second complainants about the sexual acts of the defendant 

Dissensions:  

Tim Ellis, Tasmanian Director of Public Prosecutions dissents from Recommendation 3.11, in 

particular that the issue of lack of consent in one complainant is not overcome by demonstrating 

lack of consent in other complainants. 

Abolition of the Striking Similarities Test under the UEA 

Recommendation 3.12 

Insert the following sub-sections into s97 of the Uniform Evidence Act: 

(3) The following sub-sections apply to proceedings in respect of a prescribed sexual 

offence and despite any other rule of law to the contrary if 2 or more counts charging 

sexual offences involving different complainants are joined in the same indictment 

[information, presentment]. 

(4) In considering whether evidence about the sexual conduct of the defendant has 

significant probative value for the purposes of subsection (1), the court must not have 

regard to whether that evidence has striking similarities with other evidence about the 

sexual conduct of the defendant.   

(5) It will be sufficient for evidence about the sexual conduct of the defendant to have 

significant probative value if that evidence shows the defendant has committed a 

charged or uncharged act of a sexual nature of any kind against or in the presence of a 

child. 

Insert the following sub-sections into s98 of the Uniform Evidence Act: 

(3) The following sub-sections apply to proceedings in respect of a prescribed sexual 

offence and despite any other rule of law to the contrary if 2 or more counts charging 

sexual offences involving different complainants are joined in the same indictment 

[information, presentment]. 

(4) In considering whether evidence of two or more events which describe the sexual 

conduct of the defendant has significant probative value for the purposes of subsection 

(1), the court must not exclude the evidence solely on the basis that there are 

insufficient similarities (or no óstriking similaritiesô) in the sexual conduct of the 

defendant. 

(5) It will be sufficient for the evidence of two or more events to have significant probative 

value if the evidence shows that the defendant has committed charged or uncharged 

acts of a sexual nature against a child, irrespective of whether the acts involve the same 

or different sexual conduct on the part of the defendant. 

Note: For example, if event 1 describes the commission of oral sex by the defendant on 

a witness and event 2 describes the commission of sexual penetration by the defendant 
on another witness, these events will have the required degree of similarity to satisfy 
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the significant probative value test in sub-section (1). 

Insert the following sub-sections into s101 of the Uniform Evidence Act: 

(5) The following sub-sections apply to proceedings in respect of a prescribed sexual 

offence and despite any other rule of law to the contrary if 2 or more counts charging 

sexual offences involving different complainants are joined in the same indictment 

[information, presentment]. 

(6) In considering, for the purposes of subsection (2), whether the probative value of 

evidence about the sexual conduct of the defendant substantially outweighs its 

prejudicial effect, the court must not have regard to whether or not the evidence has 

striking similarities with other evidence about the sexual conduct of the defendant. 

 

Abolition of the Striking Similarities Test at Common Law 

Recommendation 3.13 

That the following provision be enacted in the relevant criminal procedure legislation of 

Queensland, SA and the NT: 

(1) This section applies to proceedings in respect of a prescribed sexual offence and 

despite any other rule of law to the contrary if 2 or more counts charging sexual 

offences involving different complainants are joined in the same indictment 

[information, presentment]. 

(2) In considering whether evidence about the sexual conduct of the defendant is 

admissible as propensity or similar fact evidence, the court must decide whether: 

(a) it has significant probative value; and 

(b) the probative value of the evidence compared to the degree of risk of an unfair 

trial is such that fair-minded people would think that the public interest in 

adducing all relevant evidence of guilt must have priority over the risk of an 

unfair trial. 

(3) In considering whether evidence about the sexual conduct of the defendant has 

significant probative value for the purposes of sub-section (2), the court must not have 

regard to whether or not the evidence has striking similarities with other evidence 

about the sexual conduct of the defendant. 

(4) For the purposes of sub-section (2), it will be sufficient for propensity or similar fact 

evidence to have significant probative value if it shows that the defendant has 

committed charged or uncharged acts of a sexual nature against a child, irrespective of 

whether the acts involve the same or different sexual conduct on the part of the 

defendant. 
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Admissibility of Relationship Evidence 

Recommendation 3.14 

That the following provision be enacted in Queensland, SA and the NT: 

(1) This section applies to prescribed sexual offence proceedings and applies despite any 

other rule of law to the contrary. 

(2) This section applies to relationship evidence which is defined as evidence that shows 

the nature of the relationship between the defendant and the complainant, and/or the 

context and circumstances in which the alleged acts constituting the offences occurred. 

Relationship evidence includes but is not limited to, evidence of sexual interest, guilty 

passion, motive, opportunity or intention on the part of the accused, whether occurring 

before or after the offences charged. 

(3) Relationship evidence that is relevant to a fact in issue is admissible in proceedings to 

which this provision applies. 

(4) The possibility of a reasonable explanation consistent with the innocence of the 

defendant is not relevant to the admissibility of evidence referred to in sub-section (2).
1
 

(5) Evidence which is admissible under sub-section (3) is only admissible for the limited 

purpose of determining the nature of the relationship between the complainant and the 

defendant, and of enabling the evidence relied upon by the Crown in proof of the 

offences charged to be assessed and evaluated within a realistic contextual setting.
2
 

(6) Where relationship evidence is admitted under this provision, the court must: 

(a) explain to the jury the limited purpose for which the evidence is admitted; 

(b) direct the jury not to substitute the relationship evidence for evidence of the 

 specific offences charged; and 

(c) warn the jury against engaging in the following type of reasoningðthat because the 

relationship evidence might show that the defendant has engaged in other misconduct 

he has a tendency to commit the type of offences charged. 

(7) The court must not instruct the jury that they must be satisfied beyond reasonable 

doubt that the relationship evidence establishes the limited purpose for which it is 

admitted; for example, that the defendant had a sexual interest in the complainant. 

 

                                                 
1  This is taken from s398A(3) of the Crimes Act 1958 (Vic). 
2  The wording of this sub-section is taken from the Victorian Court of Appeal judgment in Vonarx [1999] 3 VR 618 at 12, per 

Winneke P, Callaway JA and Southwell A-JA. 
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Suggestive Questions during the Cross-Examination of child 

Witnesses in Sexual Assault Trials 

Recommendation 4.1 

(1) This section applies to prescribed sexual offence proceedings. 

(2) During cross-examination, the court must disallow a question put to a witness under 

the age of 18 years, or inform the witness that it need not be answered, if the question 

suggests a particular answer to which the witness is asked to agree. 

Dissensions:  

Nick Cowdery, NSW Director of Public Prosecutions considers Recommendation 4.1 is too wide 

since suggestive questions asked about minor or technical matters will not pose a problem for 

child witness. 

Repetitive Questions during the Cross-Examination of Child 

Witnesses in Sexual Assault Trials 

Recommendation 4.2 

(1) This section applies to prescribed sexual offence proceedings. 

(2) During cross-examination, the court must disallow a question put to a witness under 

the age of 18 years, or inform the witness that it need not be answered, if the question 

is repetitive and if the witness has already answered the question. 

(3) For the purposes of sub-section (2), a question is repetitive where the content of the 

question is largely the same as that of a previous question asked of the same witness. 

Dissensions:  

Nick Cowdery, NSW Director of Public Prosecutions considers Recommendation 4.2 is too wide 

since repetitive questions asked about minor or technical matters will not pose a problem for child 

witness and may assist the witness in answering the question.  
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Questions about Lying during the Cross-Examination of Child 

Witnesses in Sexual Assault Trials 

Recommendation 4.3 

(1) This section applies to prescribed sexual offence proceedings. 

(2) During cross-examination, the court must disallow a question or statement put to a 

witness under the age of 18 years, or inform the witness that it need not be answered, if 

the question, in any way, directly suggests that the witness is a liar or is lying or has 

lied. 

(3) For the purposes of sub-section (2), examples of questions and statements that are 

prohibited include but are not limited to: 

(a) Youôre lying, arenôt you? 

(b) Youôre a liar, arenôt you? 

(c) Itôs all lies. 

(d) What youôve said is a pack of lies. 

 

Questions about a Prior Inconsistent Statement during the Cross-

Examination of Child Witnesses in Child Sexual Assault Trials 

Recommendation 4.4 

(1) This section applies to prescribed sexual offence proceedings. 

(2) During cross-examination, the court must disallow a question put to a witness under 

the age of 18 years, or inform the witness that it need not be answered, if the question 

is about a prior inconsistent statement made by the witness, unless the court is satisfied 

that the prior statement: 

(a) is in fact inconsistent to the witnessô evidence given in court; 

(b) is a prior statement about a matter relevant to a fact in issue in the trial; and 

(c) does not relate solely to a trivial or irrelevant matter. 
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Court -Appointed Intermediaries in Child Sexual Assault Trials 

Recommendation 4.5 

(1) This section applies to prescribed sexual offence proceedings. 

(2) A question must not be put to witness under the age of 18 years during cross-

examination unless the question has been put in writing
3
 and has been assessed by a 

court-appointed intermediary, trained in the linguistic skills and cognitive development 

of children. 

(3) The intermediary must state their opinion to the court as to whether the  question is: 

(a) able to be understood by a person of the witnessô particular age and cognitive 

development; and 

(b) an improper question. 

(4) For the purposes of sub-section (3)(b), a question is improper if it: 

(a) is misleading or confusing; or 

(b) is annoying, harassing, intimidating, offensive, oppressive, humiliating or 

repetitive; or 

(c) is put to the witness in a manner or tone that is belittling, insulting or otherwise 

inappropriate; or 

(d) has no basis other than a stereotype (for example, a stereotype based  on the 

witnessôs sex, race, culture, ethnicity, age or mental,  intellectual or physical 

disability). 

(5) Where the intermediary concludes that a question put to a witness during cross-

examination is not able to be understood or is an improper question, the intermediary 

must advise the court about whether or not the question can be re-phrased and, if so, 

how it can be re-phrased. 

(6) If the court accepts the opinion of the intermediary, it must disallow such a question 

unless the question can be re-phrased. 

Dissensions:  

Helen OôSullivan, former Judge of the District Court, Queensland dissents from Recommendation 

4.5 on the grounds that court-appointed intermediaries are not workable in the context of a trial. 

Nick Cowdery, NSW Director of Public Prosecutions also dissents from Recommendation 4.5 on 

the grounds that there must be scope for oral testing of evidence during a trial. 

                                                 
3  The requirement that the question be put in writing is to overcome the decision in Clark v R [2008] NSWCCA 122 which 

held that the cross-examination questions of an unrepresented accused did not have to be in writing before being 
communicated to the intermediary and assessed by the court. 
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Specialist Child Sex Offences Court 

Recommendation 5.1 

That a Child Sex Offences Court be established in each Australian jurisdiction with the 

following features: 

1) a core group of specialist judges experienced in sexual assault trials; with training in 

child behaviour and development, the problems confronted by Indigenous 

complainants and complainants with cognitive disabilities, and sex offender behaviour/ 

treatment options; 

2) rotation of specialist judges through the sex offences court to minimise burnout; 

3) establishment of a specialist prosecutorial unit with prosecutors undergoing the same 

training as judges; 

4) an on-going training program for prosecutors and judges including support services to 

allow for debriefing to prevent burn-out and high staff turnover; 

5) appointment of one prosecutor to each CSA case to maintain continuity from bail to 

committal through to sentencing; 

6) specialist listing arrangements and a screening process to identify cases that fall within 

the child sex offences category; 

7) case management to reduce delays and arrange pre-trial matters; 

8) exemption of children from giving evidence at committal and pre-trial hearings and 

voir dires to reduce the number of times a child gives evidence; 

9) designated courtrooms equipped with state-of-the-art CCTV facilities; 

10) establishment of a remote room located outside the court precinct with a waiting 

room/play area for complainants and support persons; 

11) legislation to permit the pre-recording of a childôs evidence-in-chief, cross-examination 

and re-examination; 

12) otherwise, mandatory use of CCTV where pre-recording is not possible or unless the 

complainant chooses to give evidence in court; 

13) trained intermediaries to convert defence counsel questions into age/culturally 

appropriate language for all child complainants and to advise the court on improper 

questions; 

14) child witness service to prepare the child for court and provide pre- and post-trial 

counselling;  

15) mandatory treatment programs for all child sex offenders; 

16) on-going monitoring of defendants on bail, and of offenders post-conviction and post-

release via compulsory attendance at compliance hearings; 

17) the establishment of an IT system to track charges, dispositions, sentence, bail and 
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probation conditions, status of the case and actions taken at each hearing; 

18) introduction of the reforms recommended in this report concerning rules of evidence, 

controls over cross-examination and judicial warnings. 

Dissensions:  

Helen OôSullivan, former Judge of the District Court, Queensland dissents from paragraph 13 

above on the grounds that court-appointed intermediaries are not workable in the context of a trial. 

Dr Stephen Smallbone, Griffith University, does not agree with mandatory treatment for 

offenders. 

Legal Representatives for Child Complainants 

Recommendation 6.1 

That a pilot study of 100 child sexual assault cases be conducted in which legal representatives 

are appointed to represent child complainants and undertake specified tasks based on those 

listed in Table 16 in order to determine the impact of legal representation on: 

(a) child complainantsô experiences as witnesses; 

(b) child complainantsô capacity to give their best evidence; and 

(c) the operation of the criminal justice system. 

Appointment of Intermediaries 

Recommendation 6.2  

[an alternative to Recommendation 4.5] 

(1) This section applies to prescribed sexual offences proceedings. 

(2) Where a child is to give evidence in prescribed sexual offences proceedings, the court 

must appoint a registered intermediary to conduct the cross-examination of the child. 

(3) The function of the intermediary is to: 

(a) communicate to the child, questions put to the child by the defendant;  

(b) to explain such questions so far as necessary to enable them to be understood by 

the child; and 

(c) communicate to the court, the answers given by the child. 

(4) Any cross-examination of the child in pursuance of subsection (2) must take place in 

the presence of such persons as the rules of court or a direction by the judge may 

provide, but in circumstances in whichð 

(a) the judge, the prosecutor and legal representatives acting in the proceedings are 

able to see and hear the cross-examination of the child and to communicate with 
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the intermediary; and 

(b) (except in the case of a video-recorded cross-examination) the jury  are able to see 

and hear the cross-examination of the child. 

(5) The intermediary appointed under this section is to take an oath or make a declaration, 

in such form as the court thinks fit, that he or she will faithfully perform his or her 

function under subsection (3).  

(4) The intermediary appointed under this section who, while performing or purportedly 

performing his or her function under subsection (3), wilfully makes any false or 

misleading statement to the child or to the court commits a crime and is liable on 

conviction to imprisonment for 5 years. 

Dissensions:  

Helen OôSullivan, former Judge of the District Court, Queensland dissents from Recommendation 

6.2 on the grounds that court-appointed intermediaries are not workable in the context of a trial. 

She believes that judicial officers should be educated to fulfil this role (see, for example, the AIJA 

Benchbook on Children Giving Evidence). Nick Cowdery, NSW Director of Public Prosecutions 

also dissents from Recommendation 6.2 on the grounds that there must be scope for oral testing of 

evidence during a trial. 

A National Register of Intermediaries 

Recommendation 6.3 

That a National Register of Intermediaries be established, along with a code of practice and a 

code of ethics to be overseen by an Intermediary Registration Board. 

Less Adversarial Proceedings for Cases involving Indigenous 

Complainants 

Recommendation 6.4 

That a pilot study of 100 child sexual assault cases be conducted in the jurisdiction of the 

District Court or equivalent as less adversarial proceedings in order to determine their impact 

on: 

(a) Indigenous child complainantsô experiences as witnesses; 

(b) Indigenous child complainantsô capacity to give their best evidence;  

(c) reducing the rates of re-offending of Indigenous child sex offenders; and 

(c) the operation of the criminal justice system. 

That the pilot be based on the less adversarial model of the Family Court including the 

following features: 

(1) a judge-only trial; 
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(2) specialist judges and prosecutors who receive training in child development and 

behaviour, the dynamics of CSA, child sex offender behaviour and cultural awareness 

in relation to Indigenous issues; 

(3) control of proceedings by the trial judge, rather than by the parties; 

(4) the same judge to deal with each case from pre-trial to sentencing; 

(5) identification of the contentious facts and issues in the proceedings by the trial judge, 

rather than the parties; 

(6) dispensation of the rules of evidence; 

(7) examination of witnesses by the trial judge where required; 

(8) examination of witnesses by the parties only with the consent of the court; 

(9) judicial control over the admission of evidence and the witnesses to be called to give 

evidence; 

(10) legal representation for the child;  

(11) external assessment of the emotional and mental development of the child by a court-

appointed social worker to expertly advise the trial judge; and 

(12) mandated sex offender treatment programs attached to all sentences, custodial or 

otherwise. 



 

1. The Barriers to Prosecuting Child Sex Offences 
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Introduction  

1.1 It is widely accepted in Australia that child sexual assault (CSA) has particular features 

that make it one of the most difficult crimes to prosecute (Brereton & Cole, 1991; Law Reform 

Commission of Western Australia, 1991; Cashmore, 1995; Parliament of Victoria, Crime 

Prevention Committee, 1995; Royal Commission into the New South Wales Police Service, 1997; 

Queensland Crime Commission & Queensland Police Service, 2000; NSW Standing Committee 

on Law & Justice, 2002).  As Cowdery (2002: 2) has observed: 

[i]n no other type of case must a prosecutor put forward a child as the most important and, 

frequently, the only witness. In no other type of case are the alleged offenders as likely to be 

trusted family members or friends of family members. 

1.2 The difficulties with prosecuting child sex offences raise obvious problems for the 

prevention of child sexual abuse given its prevalence in Australia
4
 and the number of cases 

substantiated by community services agencies per year.  Table 1 shows that the annual total of 

children involved in substantiated notifications of sexual abuse in Australia each year for the eight 

year period, 2000-01 to 2007-08, is remarkably consistent. 

1.3 Compared to crimes such as robbery, there has been a sustained increase in the recorded 

rates of sexual assault during the 1990s which has continued into the mid 2000s. A major 

contributor to this increase has been a rise in the recorded rates of sexual assault of young people: 

[i]n the 10-year period between 1995 and 2005, the incidence of recorded sexual assault for 

children aged 0-14 years accounted for around 40 percent of all recorded sexual assaults 

(Bricknell, 2008: 3).   

1.4 Although the increase in recorded sexual assault for the 0-14 years age group was similar 

to the 15+ years age group (23% and 24%, respectively), further analysis showed that ñthe 

increase among the 0 to 14-year age group was more than double that of people aged 15+ years 

(37% compared with 17%)ò, with the greatest increase in recorded sexual assault being for 

females (27% compared with 19% for males) (Bricknell, 2008: 3-4).  In 2007, ñthe highest rate of 

                                                 
4  A study of a community sample of 710 Australian women found that 35% had experienced either contact or non-contact 

abuse before the age of 16 (Fleming, 1997). Twenty per cent had experienced sexual abuse involving contact with an adult 
before the age of 16, 12% had experienced non-contact sexual abuse before the age of 16 and 3% reported unwanted sexual 

contact with a peer. Dunne, Purdie, Cook, Boyle and Najman (2003) reported that, of 1784 Australian women and men aged 

18-59, 33.6% of women and 15.9% of men had experienced ñnon-penetrativeò sexual abuse before the age of 16; 12% of 
women and 4% of men had experienced unwanted penetration or attempted penetration before the age of 16. Prevalence 

refers to the actual extent of CSA in the community at a point in time compared to incidence which refers to the reported 

number of cases within a specified period of time. An increase in incidence does not necessarily mean an increase in 
prevalence (Scott, 2000: 122). 
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recorded sexual assault in Australia was for 10 to 14 year old females at 544 per 100,000 

populationò while rates for males ñwere also highest among children, with 95 per 100,000 

population 10 to 14 year olds reporting a sexual assaultò (Richards, 2009: 1). 

1.5 Whether these increases reflect a greater incidence of child sexual assault in the 

Australian community is uncertain, and may be due to an increased willingness of the public to 

report CSA cases to the authorities, although it is acknowledged that most experiences of CSA are 

not reported (London, Bruck, Ceci, & Shuman, 2005; Council of Australian Governments, 2009). 

1.6 This significant increase in the rate of recorded sexual assault for those under the age of 

15 years provides the context for examining the barriers to the prosecution of CSA cases, since 

both the investigation and prosecution of CSA cases are characterised by: 

(i) high attrition rates both after first report and prior to trial (Cook, David & Grant, 2001; 

Crime & Misconduct Commission, Queensland, 2003; Wundersitz, 2003; Fitzgerald, 

2006); 

 (ii)  a low guilty plea rate for those charged with a sex offence compared to other offences 

(Fitzgerald, 2006);  

(iii)  the low probability of conviction if a case goes to trial (Wundersitz, 2003; Fitzgerald, 

2006); and 

(iv) in NSW, for example, more than half of appeals against conviction were successful 

(56%), with the success rate for appeals increasing from 43.5% to 73.3% between 2000-

2003 (Hazlitt, Poletti & Donnelly, 2004). 

Data from New South Wales 

1.7 The most comprehensive data that is available on the prosecution of CSA comes from 

New South Wales (NSW) which, because it has the largest population out of all the States and 

Territories, is likely to be representative of the situation in other Australian jurisdictions.  For over 

a decade, CSA cases have constituted a significant proportion of all criminal trials in NSW (16% 

in the Sydney District Court and 42% in country District Courts) (Murphy, 1998).  In 2008, the 

NSW Bureau of Crime Statistics and Research (NSW BOCSAR) reported that in the NSW higher 

courts, the most frequently charged offence of all cases finalised was sexual assault, with sexual 

offences against children constituting two-thirds (65.9%) of all sexual assault offences (NSW 

BOCSAR, 2008). 

1.8 During the 1990s, there was evidence of a declining guilty plea rate and increasing 

numbers of cases going to trial (Cashmore, 1995; Gallagher & Hickey, 1997).  More recent data 

from the NSW BOCSAR confirms this trend. Fitzgerald (2006: 8) reported that defendants 

charged with a sex offence against a child pleaded guilty in only 45% of cases in the NSW higher 

courts during 2004, compared with a guilty plea rate of 65.1% for defendants charged with assault 

and a guilty plea rate of 70.7% for all offences.5  The guilty plea rate of 45% only compares 

favourably with a guilty plea rate of 35.3% in the higher courts for defendants charged with a sex 

offence against an adult which may be due to the fact that lack of consent is not an element of an 

offence when it involves a child.   

1.9 In the NSW Local Courts, the guilty plea rate is even lower for sex offences with only 

20.6% of defendants charged with a sex offence against a child pleading guilty, compared to 

47.5% of defendants charged with assault and 57.1% of defendants charged with all offences 

(Fitzgerald, 2006: 9). This lower guilty plea rate in the Local Courts may reflect the fact that less 

serious sex offences are less likely to be corroborated by physical evidence, thus encouraging 

                                                 
5  It is possible there is a link between low guilty plea rates and the emergence of sex offender registration schemes, as well as 

increasing penalties for child sex offences.  Such schemes, designed to reduce the likelihood of recidivism, are socially 
stigmatising and limit work opportunities, perhaps making it less palatable for defendants to plead guilty. See further [5.1]. 
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defendants to plead not guilty, or the possibility that magistrates are less able to be convinced of a 

defendantôs guilt than juries in CSA cases (Read, Connolly & Welsh, 2006). 

1.10 The other key feature of CSA cases is that defendants are less likely to be found guilty at 

trial with only 8% of all reported cases resulting in a conviction (Fitzgerald, 2006).  During the 

1990s, conviction rates at trial were found to be steadily decreasing compared to the category of 

all other criminal offences combined as set out in Table 2 (Cashmore, 1995; Cossins, 2001).  More 

recent data in Table 36 show that this conviction rate has continued to decrease.   

1.11 Between 1998-2000, the conviction rate for child sex offences in the NSW higher courts 

ranged between 20.7% to 16.8%, with an average of 22.2% (Table 3).  For the years 2004-2006, it 

was an average of 26.2% (Fitzgerald, 2006).  Studies in the USA show that conviction rates at trial 

are also consistently low with most convictions resulting from guilty pleas (Cross, Walsh, Simone 

& Jones, 2003; Motivans & Kyckelhahn, 2007). When we compare non-sex offences with sex 

offences, defendants charged with a sex offence in the NSW higher courts have a much lower 

conviction rate than those charged with a non-sex offence (Fitzgerald, 2006), a difference 

attributed to the low guilty plea rate for sex offences and the fact that they have a higher rate of 

dismissal without a hearing compared with other offences. 

1.12 In 2004, 62% of defendants were acquitted of all child sex counts compared with an 

acquittal rate of 44% for all offences combined (Fitzgerald, 2006).  In 2005, this acquittal rate was 

61% with a decrease in 2006 to 50% (NSW BOCSAR, 2008), although no comparative data with 

other offences were available.  The reasons behind the relatively high acquittal rate for child sex 

offences, which has been consistent in NSW for more than a decade, and the relatively dramatic 

decrease in the acquittal rate in 2006, require further study to determine whether these trends are 

likely to continue.  

1.13 The other key feature to note from Fitzgeraldôs (2006) study is that sex offences in the 

NSW higher courts are much more likely to be dismissed upon application by the Crown, 

compared with assault charges, with child sex offences being dismissed at a rate of 32.9% 

compared with 23.5% of assault charges, indicating that this is a key point for the attrition of CSA 

cases. 

1.14 In the NSW Local Courts, there is less likelihood of a conviction for a sex offence against 

a child since the conviction rate for cases set down for trial was 14.9% for defendants charged 

with a child sex offence, compared to 47.4% for defendants charged with assault (Table 4).  

Indeed, out of the 228 defendants charged with a sex offence in 2004, 138 or 60.5% had their 

charges dismissed, indicating that the majority of cases of child sexual assault do not proceed to 

trial in the NSW Local Courts.  In relation to that subset of cases that did proceed to trial, 36.6% 

of defendants charged with child sex offences were found guilty of at least one offence, compared 

with 52.5% of defendants charged with assault.  However, the conviction rate at trial for 

defendants charged with a sex offence against an adult was higher at 39.2% in 2004 in the NSW 

Local Courts (Fitzgerald, 2006: 8). 

                                                 
6  Note that the data in Table 3 are based on cases set down for trial, some of which do not actually proceed to trial.   
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Table 1.  Number Of Children In Sexual Abuse Substantiations  

2000-2008 

 

 
2000-

01 

2001-

02 

2002-

03 

2003-

04 

2004-

05 

2005-

06 

2006-

07 

2007-

08 

8 YEAR 

TOTAL  

NSW 1,924 2,091 1,940 1,929* 1,629 1,914 2,023 1,982 15,432* 

Victoria  574 545 532 611 647 653 469# 406 4,437 

Qld 400 445 508 825**  800 641 477## 576 4,672 

WA 317 327 234 228 228 196 217 253 2,000 

SA 171 160 167 144 107 128 90 83 1,050 

Tasmania 39 42 59 58 88 78 99 71 534 

ACT 12 11 21 36 47 25 18 30 200 

NT 38 29 32 69 28 25 60 110 391 

ANNUAL  

TOTAL  
3,475 3,650 3,493 3,900 3,574 3,660 3,453 3,511 28,716 

Notes to Table: 

Source of data: Australian Institute of Health and Welfare (2009); Australian Institute of Health 

and Welfare (2008); Australian Institute of Health and Welfare (2007); Australian Institute of 

Health and Welfare (2006); Australian Institute of Health and Welfare (2005); Australian Institute 

of Health and Welfare (2004); Australian Institute of Health and Welfare (2003); Australian 

Institute of Health and Welfare (2002). 

Disclaimer: ñIf a child was the subject of a substantiation for more than one type of abuse or 

neglect, then type of abuse and/or neglect is assigned to the category nearest the top of the listò out 

of a list in the following order: physical, sexual, emotional, neglect. 

*  New South Wales was unable to provide data for this period due to the ongoing implementation 

of the data system. Therefore the figure of 1,929 for 2003-2004 is an average of the other seven 

years. 

**  According to Dr M Legosz, Crime and Misconduct Commission, Qld, the large increase in 

notifications in Queensland between 2003-04 and 2004-05, compared to other states, was probably 

the result of a foster care inquiry conducted by the Commission, which generated a large volume 

of reports of child abuse. 

# The Australian Institute of Health and Welfare (2008: 69) states that ñ[d]ue to new service and 

data reporting arrangements, the Victorian child protection data for 2006-07 may not be fully 

comparable with previous yearsô dataò. 

## The Australian Institute of Health and Welfare (2008: 69) states that the 2006-07 data for 

Queensland is interim and that the data has been affected by changes in recording practice, 

resulting in a decrease in notifications. 
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Table 2. Conviction Rates for Child Sex Offences in NSW Higher Courts 

April 1991 ï April 1992 and January 1992 ï December 1996 

 

Conviction Rate 

at Trial (CSOs) 

 

(%) 

Conviction Rate 

at Trial (AOOs) 

 

(%) 

Overall 

Conviction Rate 

(CSOs) 

(%) 

Overall 

Conviction Rate 

(AOOs) 

(%) 

April 1991 to 

April 1992 
(Cashmore, 1995) 

38.0 46.7 (*) 66.5 No data 

Jan 1992 to  

Dec 1992  
(Cossins, 2001) 

39.8 43.6 72.6 80.0 

Jan 1993 to  

Dec 1993  

(Cossins, 2001) 

36.5 39.4 70.6 77.5 

Jan 1994 to  

Dec 1994  

(Cossins, 2001) 

28.6 41.7 67.0 80.3 

Jan 1995 to  

Dec 1995  

(Cossins, 2001) 

33.5 37.9 71.6 79.4 

Jan 1996 to  

Dec 1996  

(Cossins, 2001) 

33.3 37.9 67.6 77.9 

Jan 1992 to  

Dec 1996 
(Cossins, 2001) 

34.1 40.3 69.7 79.1 

Notes to Table: 

1. CSOs (child sex offences) 

2. AOOs (all other offences excluding child sex offences). 

3. Conviction rate at trial represents those cases where the accused pleaded not guilty but 

was found guilty at trial (as a proportion of all cases finalised). 

4. Overall conviction rate represents those cases that resulted in guilty by verdict and guilty 

pleas (as a proportion of all cases finalised). 

5. In the study by Cossins (2001) outcome of charges data was supplied by the NSW Bureau 

of Crime, Statistics and Research. 

6. Note that the category of all other offences will include some offences that are even more 

difficult to prosecute than child sex offences, such as assaults by police (Anderson, 1995). 

7. (*)  This figure is based on a calendar year period. 
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Table 3.  Court Outcome for Persons Charged with a Child Sex Offence  

in NSW Higher Courts  

January 1998 To September 2001* 

YEAR 
1998 

(%) 

1999 

(%) 

2000 

(%) 

2001 

(%) 

Guilty by verdict  20.7 24.9 21.1 16.8 

Not guilty by 

direction or verdict 
36.4 37.2 43.7 38.4 

Other# 42.9 37.9 35.1 44.8 

TOTAL (%)  100 100 99.9 100 

TOTAL NUMBER 

OF MATTERS 
280 285 199 125 

Notes to Table: 

*  Source of data: NSW Bureau of Crime Statistics and Research.  The data in this table 

deals with outcomes of trial for all persons charged with a child sexual assault offence as their 

principal offence; the conviction rate (guilty by verdict) represents those found guilty at trial (as a 

proportion of all cases finalised).  Only the first nine months of data for 2001 was available.  Note 

that, unlike the data in Table 2, if a person was convicted of a child sexual assault offence in 
addition to a more serious offence, the data supplied by the NSWBOCSR does not record the 

conviction in relation to that child sexual assault offence. 

# Other includes: remitted to local court, accused failed to appear, no further proceedings 

(Crown application), accused deceased, plea accepted in full discharge of indictment, charges 

determined not appropriate, guilty plea within trial, offences taken into account, stay of 

proceedings, referred to Mental Health Review Tribunal. 
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Table 4.  Court Outcome for Persons Charged with a Child Sex Offence 

Compared with Persons Charged with Assault Finalised  

in the NSW Local Courts for 2004 

 

SEX OFFENCE 

AGAINST A 

CHILD (no. of 

defendants) 

OUTCOME  

(%)  

ASSAULT 

(no. of 

defendants) 

OUTCOME 

(%)  

Guilty by 

verdict*  
34 14.9 5,832 47.4 

Acquitted**  45 19.7 2,624 21.3 

Charges 

dismissed*** 
138 60.5 3,350 27.2 

Other^  11 4.9 492 4.1 

Total 228 100 12,298 100 

Notes to Table: 

1. Source of data: based on data reported in Fitzgerald (2006: 9) after recalculation to enable 

the data to be compared to that in Table 3. 

2. Fitzgeraldôs data is based on the number of defendants appearing in the NSW Local 

Courts for sex offences against children compared with the number of defendants charged 

with assault. 

3. Another way of calculating the conviction rate is by counting the number of charges that 

result in a conviction (see Table 2).  Note that the number of charges will always be 

greater than the number of defendants since any one defendant can be charged with more 

than one offence. 

*  Defendant guilty of at least one charge. 

**  Acquitted of all charges except for a few defendants who had other guilty plea. 

***  Charges dismissed without a hearing mostly because no evidence offered by prosecutor. 

^ Cases stood out of list or arrest warrant issued. 
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Data from other Australian jurisdictions  

1.15 The only other data available to the Committee in relation to conviction rates for child sex 

offences was from South Australia, Western Australia and the Northern Territory.   

1.16 For the years 1999 and 2000, there were a total of 58 trials for 42 child sexual assault 

matters involving 48 final outcomes in South Australia (SA). Of these 42 matters, 24 per cent 

occurred in country locations. In terms of final outcomes (including matters that were retried), 

only 33 per cent of matters resulted in a guilty verdict, with 55 per cent found not guilty whilst 12 

per cent were nolle prosequi (Office of the Director of Public Prosecutions, 2001).  Interestingly, a 

not guilty verdict was more common in matters where the child was aged 13 to 17 years, such that 

an accused person was more likely to be found guilty in matters involving younger children 

(Office of the Director of Public Prosecutions, 2001: 34).  Of children aged 12 years and under, 

there was a guilty verdict in relation to 57.1 per cent of matters, compared to 22.9 per cent of 

matters involving children aged 13 to 17 years.  In a study by Wundersitz (2003: 9), only 9.9% of 

incidents of child sexual assault tracked from first report to court resulted in a finding of guilty to 

at least one offence. 

1.17 In 2002, Ferrante & Fernandez (2002: 14) reported on the court outcomes for the 8,422 

sex offence charges finalised in the Higher Courts of Western Australia (WA) between January 

1996 to December 2000. Of these, the majority (5,449 or 64.7%) were child sex offences. The 

overall conviction rate for child sex offences was 64.5% which includes guilty pleas and guilty 

verdicts, however, no conviction rate at trial was reported by Ferrante & Fernandez (2002: 16).  

1.18 The Northern Territory Board of Inquiry into the Protection of Aboriginal Children from 

Sexual Abuse (2007: 250) reported that out of 729 reports of child sex offences to Northern 

Territory (NT) Police from 2001-02 to 2005-06, 305 defendants were apprehended. Of those, 272 

defendants proceeded to court and 242 were involved in finalised cases. Of those, 152 (62.8%) 

were found guilty although this figure includes both guilty verdicts and guilty pleas. The majority 

of guilty verdicts resulted from guilty pleas although no conviction rate at trial was reported. 

1.19 Data from the other Australian jurisdictions were either not available or unobtainable.  

For example, although the Victorian Law Reform Commission (VLRC) (2001) reported the 

outcome of rape prosecutions for two 12 month periods (1997/1998 and 1998/1999), it did not 

differentiate between trials involving child and adult complainants (VLRC, 2001: 42).  In 

Queensland, the Queensland Crime Commission and Queensland Police Service (2000) published 

data on the increase in child sex offences reported to police between 1995 and 1998 (from 2,502 to 

4,402) although prosecution and conviction rates were not available.   

1.20 In 2003, the Crime and Misconduct Commission, Queensland (2003: 57) reported on the 

progression of all sex offences from 1994 to mid-2001, although these figures were not able to be 

disaggregated into child sexual assault cases and sex offences committed against adults.
7
  Out of a 

total of 28,777 appearances for sex offences in the Queensland Magistrates Courts between 1994 

to 2001, 64% of cases were committed to a higher court for trial or sentencing, 27% were 

withdrawn or dismissed and 9 per cent of accused were found guilty (Crime and Misconduct 

Commission, Queensland, 2003: 57). Of those that were committed to a higher court for trial, 

approximately 35 per cent were discontinued and of those that proceeded (a total of 12,451), 8% 

were found not guilty, 9% of accused were discharged and 83% were found guilty, either by plea 

or at trial (Crime and Misconduct Commission, Queensland, 2003: 58). From the data in other 

jurisdictions, it is likely that this high conviction rate is a result of a high guilty plea rate. 

1.21 The lack of data from other jurisdictions means that it is not possible to conclude 

definitively that low conviction rates for child sex offences are a feature of every Australian 

jurisdiction. However, anecdotal information from prosecutors and judges on the Committee 

suggests that the pattern of low conviction rates seen in NSW and South Australia is also evident 

in the other States and Territories. 

                                                 
7  In Queensland, because many sex offences are not age or gender specific, the courts do not record information about the age 

or the gender of complainants in sexual assault cases (personal communication from Margot Legosz, Crime and Misconduct 
Commission, Queensland, May 2004). 
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Attrition rates in child sexual assault cases 

1.22 In Australia, we now have two comprehensive studies that have looked at the attrition 

rates of child sexual assault matters after first report to police, and the stages at which cases drop 

out of the criminal justice system.  The first study by Wundersitz (2003) involved an investigation 

of the attrition rate of child sexual assault cases recorded by police in South Australia from 1 July 

2000 to 30 June 2001.  Wundersitz (2003: 2) reported that police lodged 952 incident reports 

where the victim was under the age of 18 years at the time of the alleged sexual offence during 

this period.  Of these reports, the majority of alleged offenders were either related to, or 

acquainted with, the victim:  

¶ 38.8 per cent of the alleged offenders were family members; 

¶ 46.3 per cent were unrelated but known to the victim; and  

¶ 14.9 per cent were strangers. 

1.23 Wundersitz (2003: 2) tracked the dropout rate at four different stages of her study:  

(i) Stage 1 ï from police incident report to clearance;  

(ii)  Stage 2 ï from apprehension of suspect to either court, family conference, caution or 

withdrawal; 

(iii)  Stage 3 ï in relation to court cases, from first appearance to outcome; and  

(iv) Stage 4 ï in relation to cases that resulted in a conviction, the type of penalty imposed. 

1.24 Wundersitz (2003: 3) cautions that care must be taken in relation to interpreting the 

statistics from her study since, of the 952 incident reports, only 59.8 per cent had been cleared by 

30 June 2002.  Of the 569 reports that were cleared, a suspect was apprehended in 36.3 per cent of 

reports, the victim requested no further action in 16.6 per cent, 4.8 per cent were unfounded and a 

caution was given in 0.9 per cent of reports.  These figures indicate that the highest rate of attrition 

occurs at the initial  stages of the criminal justice system, either due to lack of apprehension of a 

suspect or because the victim requests no further action.  The highest rates of clearance occurred 

in relation to reports where the alleged offender was known or related to the child, although the 

child complainant was more likely to request no further action where the alleged offender was a 

relative (Wundersitz, 2003: 3-4).   

1.25 From stage 1 to the stage 2, Wundersitz (2003: 4) tracked 356 incident apprehensions.  

This was the counting unit used to deal with the fact that one suspect could give rise to more than 

one incident report, that is, multiple offences, or that one incident could be cleared by the 

apprehension of more than one suspect.  Out of these 356 apprehensions, 66 per cent led to a 

prosecution in either an adult or youth court (Wundersitz, 2003: 4).  Two hundred apprehensions 

(56.2 per cent) involved an adult offender and proceeded to court whilst in relation to 24.7 per 

cent, no court file could be found which appears to be the drop-out rate at the adjudication stage, 

stage 3 (Wundersitz, 2003: 5).  Of the reports that resulted in a suspect being apprehended, it 

appears that almost a quarter do not proceed to court or diversion (that is, 88 out of 356 matters 

did not proceed). 

1.26 Wundersitz (2003: 5) encountered various difficulties when it came to tracking the 

progress of cases from stage 2 to stage 3 because it was not always possible to match 

convictions/acquittals with the particular incidents identified at stage 1.  Of the 200 incident 

apprehensions from stage 1 that proceeded to adult court, 43 per cent had at least one guilty 

finding, ñwith 32.5% indisputably linked back to one of our óselectedô child victimisation 

incidentsò (Wundersitz, 2003: 7).  Fifty-seven per cent had no findings of guilt although a quarter 

of the cases involved unfinalised matters.  Of the 86 incident apprehensions linked to an incident 
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report, a prison sentence was imposed in 24.4 per cent and a suspended sentence was imposed in 

about 39.5 per cent.  The remaining penalties were good behaviour bond and fine or other order.  

There was no penalty imposed in 15.1 per cent of incident apprehensions.  By way of contrast, 

only 39 incident apprehensions (from stage 2) were tracked to Youth Court (Wundersitz, 2003: 6), 

with 23.1 per cent resulting in at least one guilty outcome.  For 74.4 per cent of incident 

apprehensions, no findings of guilt had been recorded, although this figure involved some 

unfinalised cases. 

1.27 From these results, Wundersitz (2003: 8) concluded that an estimated 10.6 per cent of the 

952 incidents involving child sex offences progressed from initial report to a court outcome and 

penalty, police caution or family conference.  A further 5.5 per cent were linked to court cases but 

were unfinalised at the time the study was completed but could potentially result in a penalty.  

This amounts to an upper estimate of 16.1 per cent of cases that had or would reach an endpoint 

from stage 1 to stage 4, compared with 83.9 per cent that dropped out at earlier stages in the 

criminal justice process.8  About 17% of victims did not wish to proceed even though ñthe 

majority of victims reported that they were related to or knew the alleged perpetratorò 

(Wundersitz, 2003: 11). 

1.28 The key points of attrition for these child sexual assault incidents occurred at stage 1, 

since only 36.3 per cent were cleared by apprehension of a suspect with 23.4 per cent being 

cleared by other means (in particular, the victim not wishing to proceed) (Wundersitz, 2003: 9).  

Using percentages to represent the incidents that proceeded through the system (with 952 

incidents representing 100 per cent) Wundersitz (2003: 10) reported that: 

¶ 59.8 per cent were cleared at stage 1 (36.3% plus 23.4%); 

¶ 36.3 per cent moved to stage 2 (2.3% diverted to caution/family conference; 4% to 

Youth Court; 20.5% to adult court; 9.5% withdrawn or did not proceed) 

¶ 24.5 per cent (4% plus 20.5%) moved to stage 3 (only 9.9% found guilty); 

¶ 9.9 per cent entered stage 4 (imposition of a penalty). 

According to this study, therefore, the likelihood of a reported case of child sexual assault 

resulting in a guilty finding is only one in ten. 

1.29 The second attrition rate study of child sexual assault cases was conducted by Fitzgerald 

(2006) on behalf of the NSW BOCSAR in response to a request from the NSW Criminal Justice 

and Sexual Offences Taskforce (2005).  The findings from this study confirm the trends reported 

by Wundersitz (2003), since Fitzgerald (2006) estimated that more than 80% of sex offences 

(against both adults and children) are never prosecuted once reported.  In NSW, for the 10 years 

between 1995 to 2004, ñthe number of proven charges [of sexual and indecent assault was] less 

than 16 percent of the number of incidentsò reported to police (Fitzgerald, 2006: 2).  Interestingly, 

this 10 year trend ñis a very stable oneò with no significant difference ñin either the number of 

incidents recorded by police or the number of incidents proven in the courtsò (Fitzgerald, 2006: 2).9 

                                                 
8  Wundersitz (2003: 9) notes that, of this 83.9 per cent of uncleared incidents, some could be subsequently ósolvedô by the 

apprehension of a suspect and progress through the criminal justice system and some may involve complaints that had not 

yet produced a court or diversion file.  
9  Margot Legosz, Crime and Misconduct Commission, Queensland has informed the Committee that this is not the case in 

Queensland where the number of sexual offences (against both adult and children) reported to the Queensland Police Service 

(QPS) continues to rise.  This increase appears to be a function of increased awareness and confidence in reporting rather 
than an increase in sexual offending per se.  Data from the QPS Statistical Review 2003-2004 indicates that there was a 17 

per cent increase in the number of rapes and attempted rapes and a 6 per cent increase in other sexual offences reported to 

the QPS during that period (percentage change per 100,000 population equated to 14 per cent for rape and attempted rape 
and 3 per cent for other sexual offences).  Ninety-seven per cent of the offenders were males and almost half of the victims 

(43%) were females aged 10-19 years.  For 81 per cent of offenders the victim was known to them.  Seventy-one per cent of 

these offences were cleared (n=4741), and an additional 761 offences were cleared from previous periods. For those 
proceeded against, 64 per cent were arrested and 18 per cent were served with a court notice.  The data indicate that sexual 
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1.30 For the year 2004, a total of 7884 incidents of sexual assault were reported to the NSW 

Police.  Of these, 3752 (48%) were incidents of child sexual assault (involving a victim aged 0-15 

years), although, as shown in Table 5, 72.2% (2710 incidents) were not cleared by police within 

180 days of reporting (Fitzgerald, 2006: 3).10  Of the 27.8% (1042 incidents) that were cleared, 

criminal proceedings were commenced in relation to just over half (554 incidents). Unlike 

Wundersitzôs (2003) study, Fitzgerald did not follow these incidents any further, and notes that the 

court statistics for a given year are not necessarily a sub-set of the incidents reported to police for 

that same year.  Nonetheless, Fitzgerald (2006: 4) was able to conclude that criminal proceedings 

are only initiated in relation to 15 percent of the incidents of child sexual assault reported to 

police. And since slightly less than half of those incidents result in a guilty finding (pleas plus 

verdicts), ñ[i]t follows that approximately eight percent of recorded incidents involving children 

é result in a sexual offence being proven in courtò (Fitzgerald, 2006: 4).11 This figure of 8% 

involving incidents against children is half the upper estimate in Wundersitzôs (2003) study 

(discussed above) but is similar to the actual figure of 10.6% of incidents that were tracked by 

Wundersitz from first report to penalty. 

1.31 Fitzgerald (2006: 4) considers that attrition of sex offences occurs at two main stages: at 

the investigation stage (between reporting and clear up) and after clear up but before criminal 

proceedings are commenced.  In 2004, with 72.2% of incidents not cleared within 6 months12, it is 

unlikely that these incidents would have proceeded any further such that they are ñlost from the 

criminal justice systemò (Fitzgerald, 2006: 4).  This finding confirms the findings of Wundersitz 

(2003) that the highest rate of attrition occurs after first report but before charges are laid, and as 

discussed below, has been confirmed in a more recent study by OôBrien, Jones and Korabelnikoff 

(2008). 

1.32 The second most common stage at which cases drop out in NSW is after clear upðonly 

slightly more than half of the cleared incidents saw criminal proceedings being commenced 

(Fitzgerald, 2006: 4).  The reasons for not proceeding against the remaining 46.8% of cleared 

incidents of child sexual assault were recorded by police as being due to ñno formal actionò and 

ñarrest not desiredò (Fitzgerald, 2006: 4) but ñthese descriptors é provide no insight as to why the 

offence was cleared but criminal proceedings not commencedò (Fitzgerald, 2006: 11).  However, 

data from the NSW Police Service indicates that of 2332 cases of child sexual assault that were 

cleared between April 2004 and February 2005, the reasons for finalisation included child 

unwilling to make a statement (19%), parents did not want action taken against the offender (10%) 

and, when interviewed, the child did not disclose that a sexual assault had occurred (14%).
13

  The 

lack of charges (as well as decisions to prosecute) are likely to be related to the wishes of the 

child, their parents, the age of the child, the seriousness of the offence, the reliability of the childôs 

evidence, the competency of the child to give evidence, the physical and psychological well-being 

of the child, and the availability of corroborating evidence, all of which add up to whether there is 

a reasonable prospect of conviction (Crime and Misconduct Commission, Queensland, 2003; 

NSW DPP Prosecutions Guidelines). 

1.33 Since 2004, the NSW BOCSAR has produced statistics for the progress of child sex 

offences through the NSW criminal justice system for the years 2005-2007 (Table 5). The trends 

seen in 2004 are also evident in 2005 and 2006. However, there was a slight increase in incidents 

reported to police in 2007 with an increase from 58.4% in 2006 to 65.4% in 2007 for incidents 

                                                                                                                                            
offences require even greater attention by police in all regions around the state than two years ago when the Crime and 

Misconduct Commission conducted its inquiry into the handling of sexual offences by the criminal justice system.  In 
addition, many of these cases will ultimately progress to the Office of the Director of Public Prosecutions and the courts, 

thus increasing the workload for these agencies. 
10  A single incident falls into a single offence category, occurs at one location for a particular period of time and involves the 

same victim(s) and offender(s) (Fitzgerald, 2006: 2). 
11  Fitzgerald (2006) observes that these estimates are based on those incidents that are cleared within six months of being 

reported.  Since some cases will take longer to clear, the ñtrue proportion of incidents resulting in criminal proceedingsò will 
be slightly higher (Fitzgerald, 2006: 4). 

12  A case is cleared up when police have ceased investigation which may or may not result in charges being laid. 
13  This data was supplied to the NSW Criminal Justice and Sexual Offences Taskforce and permission was gained to use the 

data in this discussion paper from Detective Superintendent Kim McKay. 
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where criminal proceedings were commenced. Nonetheless, this did not transfer to an increase in 

the numbers of cases going to trial in 2007 nor in an increase in the conviction rate. 

1.34 The broader context for understanding all this data is given in a recent article by OôBrien 

et al (2008: 1) who reported that between 1995 and 2006 ñthere has been a marked decline in the 

proportion of sexual assault incidents cleared by the NSW Police Forceò within 360 days of being 

reportedðfrom 63% in 1995 to 28% in 2006. This decline ñis uniquely associated with offences 

of a sexual natureò (OôBrien et al, 2008: 2) and was found to be due to the corresponding ñdecline 

in the rate at which police have laid criminal chargesò (OôBrien et al, 2008: 5). Part of this decline 

in laying charges was associated with a decrease in the number of victims willing to proceed to 

court, although this reason was not responsible for the total decline (OôBrien et al, 2008: 5). 

Rather: 

the most likely explanation é is that the profile of sexual assault cases coming to police attention 

has shifted in ways that make victims less likely to give evidence against suspected offenders and 

police less likely to have the evidence required to mount an effective prosecution. The changes in 

offence profile that are consistent with this interpretation include statistically significant decreases 

in the proportion of incidents involving physical injury, the presence of a weapon and co-

occurring offences [all of which are associated with an increased likelihood of proceedings being 

initiated] (OôBrien et al, 2008: 8; emphasis added). 
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Table 5.  The Progress of Child Sex Offences through  

the NSW Criminal Justice System 

2004-2007
14

 

Stage 2004 2005 2006 2007 

STAGE 1  

Incidents reported to police 
(victim aged 0-15 yrs)

15
 

3752 3628 3849 4015 

STAGE 2 

Incidents cleared up within 180 

days of report 

1042 

(27.8%) 
944 

(26%) 
1008 

(26.2%) 
1131 

(28.2%) 

STAGE 3 

Incidents where criminal 

proceedings commenced 

554 

(53.2%) 
551 

(58.4%) 
589 

(58.4%) 
740 

(65.4%) 

STAGE 4 

Persons on trial in both Local and 

Higher Courts
16

 

(N=no. of offences) 

547 
(1057) 

530 
(1036) 

528 
(1107) 

510 
(1170) 

STAGE 5 

Persons found guilty of at least one 

offence (Local and Higher Courts) 

243 
(44.4%) 

272 
(51.3%) 

304 
(57.6%) 

277 
(54.3%) 

Offences proved 
481 

(45.5%) 
515 

(49.7%) 
590 

(53.3%) 
588 

(50.3%) 

STAGE 6 

Number of defendants imprisoned 

or periodically detained 

138 
(56.8%) 

153 
(56.3%) 

170 
(55.9%) 

150 
(54.2%) 

                                                 
14  Data taken from NSW Bureau of Crime Statistics and Research website  

<www.bocsar.nsw.gov.au/lawlink/bocsar/ll_bocsar.nsf/vwFiles/jh08-
7025_CJB92_Figure_3_2004_to_2007_nm086843&mai086847hclc.pdf/$file/jh08-

7025_CJB92_Figure_3_2004_to_2007_nm086843&mai086847hclc.pdf>; accessed 24 September 2009) 
15  These figures includes sexual assault, indecent assault and acts of indecency but does not include indecent exposure and 

peep-or-pry offences. 
16  The number of defendants who appeared in both the Local and Higher Courts are not a sub-set of the incidents recorded by 

police in the period 2004-2007, since cases in which criminal proceedings are commenced may not be finalised in the same 
year. 



54       Alternative Models for Prosecuting Child Sex Offences in Australia 

1.35 The above information ties in with the fact that the prosecutorial discretion not to proceed 

is more likely to occur in relation to sex offences than any other offencesðFitzgerald (2004: 10) 

reported that in the NSW higher courts, charges were discontinued in 23.3% of sexual assault 

cases compared to 8.4% of all offences, as a result of an application by the Crown.  A similar 

situation was found in the NSW Local Courts, with 36% of sexual assault matters withdrawn 

compared to 7.4% of all offences (Fitzgerald, 2004: 12). 

1.36 Fitzgerald also carried out an analysis of whether some types of sexual offences are more 

likely to result in the commencement of criminal proceedings.  She found that incidents of 

indecent assault (which includes unwanted sexual touching and acts of indecency) were more 

likely to result in criminal proceedings being commenced compared to incidents of sexual assault 

(19.4% versus 14.5%) (Fitzgerald, 2006: 5-6).  She also analysed the relationship between offence 

characteristics and the likelihood of criminal proceedings and found that criminal proceedings 

were more likely to be commenced in relation to both sexual assaults and indecent assaults if: 

(i) the victim was female; 

(ii)  the victim was between the ages of 11-15 years; 

(iii)  the victim knew the offender; 

(iv) there was an aggravating factor; and 

(v) the victim reported within 10 years of the incident. 

1.37 In fact, the likelihood of proceedings being commenced in relation to sexual assault 

incidents rose with increasing age for children, from 5.7% for 0-5 years to 13.7% for 6-10 years to 

17.5% for 11-15 years.  This likelihood decreased for adults aged 16-30 years to 16.9% and for 

those older than 30 years to 16.3%.  Most of the above factors ñare consistent with the assumption 

that proceedings are more likely to be initiated in cases where the evidence suggests that there is a 

reasonable prospect of a successful prosecutionò (Fitzgerald, 2006: 11).  This could mean that the 

older a child the more credible s/he will be perceived to be and it is less likely that issues of 

competency to give evidence will arise.  Since the likelihood of commencing proceedings is lower 

once the complainant is over the age of 16 years, age becomes a complicating factor which may be 

related to the problems associated with proving consent in adult sexual assault cases. 

Limitations of the criminal justice system 

1.38 The combination of low rates of reporting, high attrition rates and low conviction rates 

indicate that the criminal justice system, from policing to prosecuting through to the trial process, 

has an extremely limited capacity to act as any real deterrent to the vast majority of those who 

commit sex offences against children. 

1.39 High attrition rates and low conviction rates pose problems not only for the community at 

large, but also for family services agencies, the police and prosecuting bodies, in terms of dealing 

with children who are at risk, repeat offending by perpetrators and identifying those cases at which 

resources should be aimed.  Even if it were possible to increase the low reporting rate of CSA to 

police, the studies discussed above show that the likelihood of a matter going to court and 

resulting in a guilty verdict is extremely low.  It is, therefore, legitimate to question strategies that 

are designed to encourage children to report abuse if there are no concomitant strategies to deal 

with high attrition rates, low guilty verdicts and the re-traumatisation of those children who 

become involved in the court process.   

1.40 Whilst the reasons for high attrition rates and low conviction rates may be due to different 

factors, the two must be considered together since, if solutions can be found to decrease the 

attrition rate, sending more cases to trial ñis only worthwhile if convictions can be obtainedò 

(Fitzgerald, 2006: 11).  At the same time, children and parents may be reluctant to report to police 

if there is a community perception that the criminal justice system is incapable of policing and 

prosecuting sex offences against children.  
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1.41 Even though a very small percentage of CSA cases go to trial, it is important to recognise 

that the success or failure of this small group of cases (the tip of the iceberg) determines how 

police and prosecutors make future decisions.  In other words, what happens at trial has a feedback 

effect on decisions to investigate, charge and prosecute because of police and prosecutorsô 

perceptions and experience of the likelihood that a case will be successful at trial.  This view is 

supported by the significant decline in the clear-up rate of sexual assault cases by NSW police 

between 1995 to 2006 reported by OôBrien et al (2008) which appears to be due, in part, to police 

reluctance to proceed where there is no corroborating evidence.  As well, Fitzgeraldôs (2006) 

study tells us that criminal proceedings are more likely to be commenced in relation to less serious 

sex offences and where the complainant is between the ages of 11-15 years.  This is likely to 

reflect the dependence of sexual assault matters on a childôs competency, their ability to give 

evidence and their credibility as a witness.  Certainly, the decision to commence criminal 

proceedings in relation to less serious offences is reflected in outcomes, since guilty verdicts (at 

trial) were also more likely in relation to less serious offences (Fitzgerald, 2006: 10), with the 

most serious offences (aggravated sexual assault and sexual intercourse with a child) having the 

lowest conviction rates in both the NSW Local and higher Courts. 

1.42 In the past decade the quality of police investigations in relation to child sexual abuse has 

improved, although there are still some improvements that could be made in this area (Crime and 

Misconduct Commission, Queensland, 2003).  Other government measures aimed at sex offenders 

include the Australia-wide sex offenders register (Cossins, 2006a) and legislation such as the 

Crimes (Serious Sex Offenders) Act 2006 (NSW) which allows for supervision orders to be made 

upon the release of a serious sex offender (s6) and detention orders to keep serious sex offenders 

in gaol beyond their release date (s14).  However, these measures, as well as improvements to 

police investigations and the collection of evidence (as suggested by Fitzgerald, 2006: 11) are 

unlikely to have a significant impact on attrition and conviction rates if nothing is done to address 

the reasons for the attrition of cases at each key drop-out stage and the difficulties associated with 

prosecuting those cases that go to trial. 

The factors affecting conviction rates 

1.43 This section analyses a number of studies that have attempted to investigate the key 

factors that affect the prosecution of child sex offences and conviction rates.  Two early studies 

were conducted by Cashmore and Horsky (1988) and Cashmore (1995), although both are now 

out of date since the first of these studies was conducted prior to a number of reforms relating to 

the conduct of the CSA trial, while the second study was conducted prior to the introduction of the 

Evidence Act 1995 (NSW) which has modified certain rules of evidence that affect the conduct of 

criminal trials.  

1.44 Cashmore and Horskyôs (1988) study was limited to analysing the impact of only two 

factors on conviction ratesðthe age of complainant and the relationship between 

accused/complainant for indictable cases of CSA finalised in the NSW higher courts during 1982.  

In her later study, Cashmore (1995) largely confined her analysis to the impact of these same two 

factors on conviction rates in relation to all cases of CSA prosecuted for the period April 1991 to 

April 1992 in NSW lower and higher courts.  Neither study analysed the relationships between the 

large number of variables that may affect jury and judicial decision-making. 

1.45 Cashmore and Horsky (1998) found that intra-familial offenders were more likely to be 

convicted and that cases involving younger complainants, although less likely to go to trial, were 

more likely to result in a conviction.17  Cashmore (1995: 36) also identified that the age of the 

complainant affected ñboth the acquittal rate and the ótypeô of acquittalò in the higher courts, 

although her findings did not completely replicate those of Cashmore and Horsky, since the 

conviction rate for cases involving complainants aged 10 to 11 years was lower than that for 12 to 

14 year-olds.  In addition, there was a slightly higher conviction rate for strangers than for family 

members and defendants in positions of trust (Cashmore, 1995: 37), contrary to the findings of 

Cashmore and Horsky (1988). 

                                                 
17  The finding that cases involving younger complainants (under the age of 11 years) are less likely to go to trial was also 

reported by Fitzgerald (2006). 
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1.46 In a Canadian study of 2064 archival CSA cases heard between 1982 and 2002, age was 

also found to predict verdict since Read et al (2006) reported that there was a significant decrease 

in guilty verdicts when complainants were between the ages of 13-19 years when the alleged 

abuse began, compared to cases involving younger complainants.  However, no relationship 

between age and verdict was found when complainants were in the younger age categories (1-6 

years, 7-9 years and 10-12 years) (Read et al 2006: 270), contrary to Cashmoreôs (1995) findings. 

1.47 The contradictory findings in relation to age and relationship in the above studies suggest 

that other variables, in combination with age and relationship, may affect the likelihood of 

conviction, given the complex evidentiary problems that arise in CSA trials, the routine nature of 

corroboration and delay in complaint warnings (NSW Department for Women, 1996; Cossins, 

1999b) and the specific patterns of cross-examination of child complainants (Cashmore & Bussey, 

1995; Parliament of Victoria, Crime Prevention Committee, 1995; Australian Law Reform 

Commission and Human Rights and Equal Opportunity Commission, 1997; Eastwood, Patton & 

Stacy, 1998; Eastwood & Patton, 2002; Cashmore & Trimboli, 2005).  Reforms during the 1980s 

and 1990s, such as changes to competency requirements and the introduction of screens and 

closed circuit TV significantly increased the number of CSA cases going to trial (Cashmore, 1995; 

Gallagher & Hickey, 1997).  Although such reforms were designed to address the vulnerability of 

child witnesses and to remove the traditional barriers that had been thought to prevent the 

successful prosecution of child sex offences, Cashmore (1995) and Gallagher and Hickey (1997) 

concluded that such reforms did not appear to have had any effect on the likelihood of a 

conviction.  More recently, a British study by Hamlyn, Phelps, Turtle and Sattar (2004) found 

there was no evidence that conviction rates were affected by the availability of special measures 

for vulnerable witnesses. 

1.48 Two very recent Australian studies have confirmed these views.  Taylor and Joudo (2005) 

conducted a mock jury study to investigate the impact of pre-recorded evidence or evidence via 

CCTV on jury perceptions in sexual assault trials and found that the mode of presentation of 

evidence had no impact on jurorsô perceptions of the defendant, the complainant or the 

defendantôs guilt.  Similar findings were reported by Cashmore and Trimboli (2006) who found 

that a majority of jurors from 22 child sexual assault trials did not have a negative reaction to 

viewing a childôs pre-recorded interview (as evidence-in-chief), or to a child giving evidence via 

CCTV.  They reported that out of 241 jurors, most (84%) stated that ñthe pre-recorded tape of the 

childôs evidence-in-chief helped either óa lotô é or óquite a bitô é in understanding the childôs 

evidenceò (Cashmore & Trimboli, 2006: 5).  Jurors appreciated seeing the child give a first-hand 

account in their own words close to the time when the report was first made.  In addition, 90.3% 

of 277 jurors in 25 trials considered the use of CCTV as óquite fairô or óvery fairô to the 

complainant, whilst 88% held the same views in relation to the defendant (Cashmore & Trimboli, 

2006: 6).  There was also a high level of understanding by jurors about the reasons for using 

CCTV such as the need to reduce the stress on the child, provide a safe environment for the child, 

the childôs age, the nature of the alleged offence, or the relationship between defendant and 

complainant. 

1.49 The consideration of the factors that influence conviction rates in CSA trials raises more 

questions than answers.  Because there is no evidence to show that young age alone is responsible 

for low conviction rates in CSA trials, it is necessary to examine the extent to which age is 

mediated by the other factors that characterise CSA trials (such as familial relationship between 

the accused and the complainant).  Is it possible to identify and describe the interrelationships 

between different variables in the gendered context in which child sex offences are prosecuted?  

For example, when it comes to historical CSA cases, ñthe younger the child at the time of the 

alleged CSA, the greater the judged credibility assigned to her as an adult when she described the 

abuseò (Read et al, 2006: 262).  This is consistent with other research that has shown that 

ñyounger children are perceived as being less likely than older children to lie and greater 

credibility is assigned to themò (Read et al, 2006: 262).  It is also consistent with recent data that 

has shown that the conviction rate in adult sexual assault cases is lower than in child sexual 

assault cases (Fitzgerald, 2006).  
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1.50 In fact, there are a number of variables, such as reasons for delay in complaint, severity of 

abuse, the presence of threats, the number of abuse incidents, the relationship between 

complainant and defendant, the composition of the jury, and whether a trial is by jury or judge-

alone which are likely to have an impact on verdict (Read et al, 2006; Blackwell, 2008).  For 

example, Read et al (2006: 281) identified that a familial relationship between defendant and 

complainant was associated with convictions yet ñ[w]hether it is the nature of the personal 

relationship or the opportunities for abuse afforded by the relationship that is important to jurors 

and judges is unknownò.  Indeed, in their archival study Read et al (2006: 281) found that CSA 

within a familial relationship was associated with a number of other complicating factors: it was 

more likely to involve a female child, a younger child and repeated abuse over a longer period of 

time.  These features were also associated with more severe and intrusive abuse and longer delays 

in complaint: 

the variable of greatest importance is the length of delay between the alleged [historical] CSA and 

its description at trial.  The results have been highly consistent: guilty verdicts and findings against 

defendants have been reduced and believability ratings of the defendant increased by any delay to 

trial (Read et al, 2006: 262). 

1.51 Nonetheless, Read et al (2006) found that there was no significant relationship between 

the length of delay in complaint and verdict, although this may be due to the fact that in Canadian 

CSA trials, jurors are instructed to ignore the effects of delay unlike the situation in Australia (see 

further Chapter Two, [2.12]ð[2.156], the Longman and Crofts warnings).  Apart from age, 

factors that had a significant effect on verdict included abuse accompanied by threats and a 

familial relationship between defendant and complainantðwhen these factors were present 

convictions were more likely than when these factors were not present (Read et al, 2006: 273).  

Interestingly, convictions were less likely in judge-alone trials compared to jury trials, irrespective 

of the presence of other variables (Read et al, 2006: 274). 

The sex and gender specificity of child sexual assault 

1.52 It is important to recognise that CSA has, historically, been perceived by legislators, the 

criminal justice system and the public as a crime committed by men against female children 

(Allen, 1990; Cossins, 2000).  This historical sex and gender specificity has affected the way child 

sex offences are prosecuted which suggests that conviction rates may be similarly affected.  The 

prosecution of child sex offences takes place within a context in which the complainant is faced 

with the criminal justice systemôs historical desire to protect the accused man from false 

accusations because of the entrenched cultural belief that girls commonly lie about being sexually 

assaulted (Allen, 1990; Boniface, 1994; Bavin-Mizzi, 1995; Cossins, 1999b).  Complainants are 

also faced with the contemporary cultural belief that child sexual abuse is committed by ódeviantô 

men (Cossins 2000), all of which suggests that the truth/fiction dichotomy will be central to the 

way the complainant is constructed, particularly by defence counsel during cross-examination.   

1.53 Because the prosecution of CSA is hampered by methods of cross-examination and 

judicial warnings that are based on discriminatory beliefs about the propensity of women and girls 

to lie about being sexually assaulted, it is likely that it is the way the CSA trial is conducted that 

makes the offence harder to prosecute, rather than the fact that the prosecutionôs chief witness is a 

child.  This is supported by evidence that shows that conviction rates are lower in adult sexual 

assault trials where issues of age and competency to give evidence do not generally arise.18  There 

may also be a view that CSA cases fail because there is insufficient evidence to meet the criminal 

standard of proof, although such an assumption ignores research that has consistently identified 

that outcomes in CSA trials are not explicable on the basis of insufficiency of evidence (Brereton 

& Cole, 1991; Cashmore, 1995; Parliament of Victoria, Crime Prevention Committee, 1995; 

                                                 
18  In the NSW higher courts, Fitzgerald (2006) reported that not only were defendants in adult sexual assault trials less likely to 

plead guilty compared with defendants in child sexual assault trials, but they were less likely to be convicted at trial (in 2004, 
37.6% of defendants charged with a child sex offence were convicted compared with 24.6% of defendants charged with a 

sex offence against an adult: Fitzgerald, 2006: 8).  The lower conviction rate in adult sexual assault trials is likely to be 

associated with the difficulties of proving lack of consent.  In a child sexual assault trial, the prosecution is only required to 
prove that the alleged sexual act was committed by the defendant against the complainant. 
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Royal Commission into the New South Wales Police Service, 1997).  It also ignores jury studies 

that suggest that evidence is filtered by jurors in ways that reflect the subjective experiences, 

beliefs and values they bring to the decision-making process (Clark & Nightingale, 1997; Hahn & 

Clayton, 1996; McCoy & Nightingale, 1997; Schutte & Hosch, 1997; Koski, 2002; Taylor, 2007). 

1.54 For example, the concept of óreasonable doubtô in the criminal standard of proof is not a 

fixed, mathematical standard.  Rather, the criminal standard is recognised as óa floating standardô 

(Aronson & Hunter, 1998: 716) such that satisfaction of it will vary according to the facts and 

circumstances of the case, as well as the subjective value judgements of the trier of fact. 

1.55 In a study of juror decision-making in adult sexual assault trials, Koski (2002) found that 

American jurors believe many of the myths associated with rape and had particular expectations 

about how a órealô rape victim would behave during and after a sexual assault.  This finding was 

replicated in a recent Australian mock jury study where Taylor and Joudo (2005: 59) reported the 

ñhigh degree to which many jurors believed many of the ómythsô which surround rape in generalò.  

Their ñstrong expectations about how a órealô victim would behaveò influenced not only juror 

assessments of complainant credibility but also jury deliberations and the weighing up of 

evidence.  In other words, the beliefs and expectations jurors have ñprior to entering the 

courtroom é impact on how they perceive and interpret a complainant and her testimonyò and the 

guilt of the accused (Taylor & Joudo, 2005: 60; emphasis in original). 

1.56 In fact, jurorsô pre-existing attitudes in two jury studies were found to influence their 

judgements more than the facts of the case and the manner in which the evidence is given (Taylor, 

2007).  Accordingly, the influence of pre-existing attitudes on juror decision-making cannot be 

discounted: 

[j]uror beliefs and attitudes about what a sexual assault case looks like and how a victim of sexual 

assault would behave therefore become critical to understanding why complainants may or may 

not be believed by jurors, and whether a particular sexual assault case is likely to achieve a guilty 

verdict (Taylor, 2007: 2). 

1.57 These studies on adult sexual assault suggest that it is highly likely that jurors in child 

sexual assault trials will also have particular expectations about how real child victims will 

behave.  There is some preliminary evidence to show that jurors in CSA cases believe that delay is 

evidence of lying, that if a child returns to, or spends time with, an offender this means no abuse 

occurred, that children can fabricate detailed complaints of child sexual abuse and if such abuse 

occurred, children would remember it in considerable detail (Blackwell, 2005).  This evidence 

supports the view that jurors make specific assumptions about child complainants through which 

they filter the evidence presented at trial.  These assumptions may be reinforced by judicial 

warnings which bring into question the reliability of the complainantôs evidence, such as 

corroboration warnings and warnings that link credibility with delay in complaint. 

1.58 Cashmore and Trimboliôs (2006) study of 277 jurors from 25 child sexual assault trials in 

NSW showed that jurors focus on the consistency of the childôs evidence which is closely related 

to their perceptions of the childôs credibility: ñthe more consistent childrenôs testimony [was] seen 

to be by the jurors, the more credible their testimony was perceived to beò (Cashmore & Trimboli, 

2006: 9).  In fact, perceived consistency and credibility were significantly associated with verdict, 

in that juries which returned a guilty verdict rated the child as significantly more consistent and 

credible than juries which found the defendant not guilty. 

1.59 Nonetheless, a number of factors may affect the way jurors perceive a childôs credibility.  

Blackwell (2008: 12) carried out a study of 137 CSA trials in New Zealand in order to test the 

hypothesis ñthat there are evidential variables, independent of complainant behaviour and 

testimony that are generally known before the outset of the trial, which may predict outcomesò.  

She reported that the presence of any three or more of nine particular variables ñwas significantly 

predictive of conviction on at least one sexual offence per trialò (Blackwell, 2008: 12).  These nine 

variables were: complainant age under 12 years, similar fact evidence, recent complaint evidence, 

penile penetration, eyewitness evidence, more than one complainant, more than 4 charges, some 
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partial acknowledgement of inappropriate behaviour by the defendant, and positive medical or 

DNA evidence. 

1.60 Further analyses showed that three of these variables: similar fact evidence, eyewitness 

evidence and positive medical or DNA evidence, were significantly associated with guilty verdicts 

(Blackwell, 2008: 12): 

(i) 86.7% of cases with similar fact evidence resulted in a guilty verdict on at least one 

offence; 

(ii)  79.4% of cases involving eyewitness evidence resulted in a guilty verdict on at least one 

offence; 

(iii)  100% of cases involving either positive medical or DNA evidence resulted in a guilty 

verdict on at least one offence. 

These findings suggest that the presence of corroborative evidence challenges pre-existing juror 

attitudes about CSA, yet cases in which these factors were present in Blackwellôs (2008) study 

constituted a minority of all trials studied (10.9% had similar fact evidence; 10.2% had DNA 

evidence; 12.7% had eyewitness evidence and 28.5% had medical evidence).  In most CSA trials, 

therefore, jurors are likely to rely on their own beliefs and prejudices when assessing the evidence.   

1.61 Blackwell (2008) also found that the age of the complainant was significantly associated 

with convictions in that a guilty verdict was more likely in cases where the complainant was less 

than 17 years of age at the time of trial compared with complainants 17 years or older, a finding 

which is consistent with those reported by Read et al (2006).  Blackwell (2008: 15) concluded 

from her analyses as well as comments made by actual jurors that ñjurors require a high threshold 

of corroborative evidence to convict even if they believe the child complainantò and that verdicts 

can be predicted prior to trial.  This is a task that prosecutors probably already engage in, based on 

the existence of corroborative evidence, the seriousness and number of charges and the age of the 

complainant at the time of trial.  It may be that the importance of corroborative medical and DNA 

evidence to jurors is due to the so-called CSI effect which appears to have raised jury-eligible 

citizensô expectations of forensic evidence in criminal trials (Schweitzer & Saks, 2007; Goodman-

Delahunty & Tait, 2007). 

1.62 Clearly more research is required to understand the relatively low conviction rates for 

CSA in NSW courts, to ascertain the pattern of conviction rates in other Australian jurisdictions, 

and to understand the factors that are associated with acquittals in CSA trials.  Over the years, 

various reforms have been implemented for the purposes of protecting the child complainant and 

increasing the likelihood of conviction, including changes to the law of evidence and jury 

warnings, as discussed in later chapters in this paper.  To date, in Australia no empirical study has 

analysed the effect of such reforms on conviction rates, nor analysed the wide variety of factors 

that may have an impact on jury decision-making in CSA cases, and the complex 

interrelationships between such factors.  Certainly, the relatively low conviction rate in NSW and 

elsewhere suggests that some of these reforms have had no impact on improving the likelihood of 

obtaining a conviction in a CSA matter.  Even though we know the prevalence of child sexual 

abuse in Australia (Fleming, 1997; Dunne et al, 2002) and the recidivism of child sex offenders is 

well-documented (Goodman-Delahunty, 2009), at present the range and interrelationships of 

factors that affect the prosecution of CSA cases is unknown. 

1.63 The following table illustrates the complexity of successfully prosecuting a child sex 

offence by setting out the characteristics of child sexual abuse as a crime, and the criminal justice 

systemôs response to those features, including reforms where relevant.  Some of the reforms do 

not go far enough while others have only been adopted in some jurisdictions and not others.  

Overall, the inadequacy or insufficiency of the criminal justice systemôs response to the 

difficulties associated with prosecuting CSA cases is the basis for the discussion, analysis and 

recommendations for reform that are made in the remainder of this report. 
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Table 6.  The Adversarial Trial Processes in Child Sexual Assault Cases19 
 

CHARACTERISTICS OF CHILD SEXUAL 

ABUSE 
CRIMINAL JUSTICE RESPONSE  

ONLY ONE WITNESS: WORD AGAINST 

WORD 

 
Child sexual abuse involves a sexual act that 

mostly occurs in private with no eyewitnesses 

so that the child is the only witness. 

Extensive grooming by the offender to test the 

childôs response to sexual overtures, desensitise 

the child to sexual touching, implicate the child 

in the offenderôs behaviour, prevent the child 

from reporting the abuse, maintain sexual 

access to the child (Berliner & Conte, 1990; 

Phelan, 1995: Bagley & Thurston, 1996). 

Use of a lay jury  with no expertise about the 

effects of CSA on children or grooming 

methods used by offenders. ñ[E]xpert evidence 

of human sexual behaviour whether normal or 

abnormal, and of victim response [has] not 

[been] admissibleò (Wood, 2003: 7) which 

means there is no mandatory information given 

to juries about child development and 

behaviour and their responses to sexual abuse. 

Reform: in 2008, amendments to the UEA 

(ss79(2) & 108C) made it possible for expert 

evidence about a childôs response to sexual 

abuse to be admissible. But s108C is a 

restrictive provisionðthe court must first give 

leave and evidence given by an expert is only 

admissible if the expert evidence ócould 

substantially affect the assessment of the 

credibilityô of the child. 

The criminal  burden of proof is a floating 

standard that varies from case to case and 

according to case type (Aronson and Hunter, 

1998: 716).  In a CSA case, that standard is 

higher because:  

I CSA is a cultural tabooðlay jury may 

be reluctant to accept the validity of the 

complaint;  

II  cultural belief that children fantasise or 

lie about sexual abuse;  

III  jurors rely on their pre-existing beliefs 

and attitudes about sexual assault more 

than the evidence at trial in their 

decision-making (Taylor, 2007). 

Adversarial trial processes prevent an inquiry 

being undertaken in relation to the complaint 

compared to Family Court proceedings where 

procedures require the court to investigate 

allegations of sexual abuse. 

Corroboration warnings can still be given in 

some jurisdictions if there is only one witness 

to a crime. The jury warning that a childôs 

                                                 
19  The table sets out the judicial warnings and rules of evidence as they apply in only one jurisdiction, NSW, due to the 

complexity of doing so for all eight Australian jurisdictions. Relevant legislation in other jurisdictions is footnoted. 
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evidence ñmust be scrutinized with great 

careò
20

 raises ña question mark over the 

reliability and/or credibility of the complainantò 

(Wood, 2003: 8).  

The difficulties of experts being able to 

conclude that a child has been sexually 

abused.
21

  Courtsô reluctance to accept such 

opinion evidence when it is available.
22

 

YOUNG AGE OF COMPLAINANT  

A child complainant is a person under the age 

of 16 years (in the ACT, NSW, NT, Qld, WA, 

Vic.) The age of consent is 17 years in SA and 

Tasmania. 

The psychological effects of CSA make 

children peculiarly vulnerable as witnesses, 

even though evidence can now be pre-recorded 

or given via CCTV.
23

 

Most children give evidence within the court 

precinct which increases the likelihood the 

child will see the accused/his supporters outside 

the courtroom.
24

 

Susceptibility of children to confusion and 

intimidation from defence counsel. No formal 

regulation of defence exploitation of the mental 

immaturity of children, in terms of style and 

content of cross-examination. Provisions to 

disallow improper questions are not drafted 

with children in mind and may have limited 

effect at trial (Eastwood and Patton, 2002; 

Wood, 2003), although there is now a duty on 

trial judges to prevent improper questions in 

some jurisdictions.
25

 

Common law warnings are permitted in 

relation to the unreliability of a childôs evidence 

because of age. When a child is targeted as a 

sexual object because of their age, it is 

contradictory to permit the reliability of the 

childôs evidence to be questioned on the 

grounds of age. 

Reform: Section 165A, UEA
26

 prohibits 

warnings ñthat children as a class are 

                                                 
20  See, for example, R v Murray (1987) 11 NSWLR 12 at 19, per Lee J.  Although the requirement for a corroboration warning 

has been abolished in all Australian jurisdictions, a trial judge still retains the discretion to give such a warning.  However, in 

NSW, for example, s294AA of the Criminal Procedure Act 1986 prevents a judge from warning or suggesting to a jury that 
complainants are a class of unreliable witness and prohibits a warning to a jury of the danger of convicting on the 

uncorroborated evidence of a complainant.  See further [2.4]. 
21  This applies to both medical and psychological experts.  See further [3.3]. 
22  C (1993) 70 A Crim R 378; F (1995) 83 A Crim R 502. But see s79A, Evidence Act 2001 (Tas) and the recent reforms to the 

UEA (ss 79(2) and 108C, UEA.  See further [3.3.7]).  
23  See s43, Evidence (Miscellaneous Provisions) Act 1991 (ACT); s21A, Evidence Act (NT); ss21A and 21AP-AR, Evidence 

Act 1977 (Qld); Criminal Procedure Act 1986 (NSW), s306ZB; Evidence Act 1929 (SA); Evidence (Children and Special 

Witnesses) Act 2001 (Tas); ss106N and 106R, Evidence Act 1906 (WA); s 37C, Evidence Act 1958 (Vic). 
24  Remote witness rooms in some jurisdictions mean the child is protected from seeing the accused.  See further [5.3.1]. 
25  This duty was first enacted under s275A, Criminal Procedure Act 1986 (NSW) which was the model for the amendment of 

s41, UEA.  See further [4.1.7]. 
26  The UEA now applies in NSW, Victoria, the Commonwealth, Tasmania and the ACT. See Evidence Act 1995 (Cth); 

Evidence Act 1995 (NSW); Evidence Act 2001 (Tas); Evidence Act 2008 (Vic). The Commonwealth Evidence Act applies to 
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unreliableò, that the evidence of children is less 

credible or reliable than that of adults, and that 

a childôs evidence is unreliable solely because 

of their age.  Under s165A(2) the defence can, 

if there are reasons, request a warning 

regarding ñthe need for caution in determining 

whether to accept the evidence of the particular 

child and the weight to be given to itò. 

Reform: recently children have been exempt 

from giving oral evidence at committal 

proceedings in some jurisdictions, thus saving 

them from being cross-examined at 

committal.
27

 

LACK OF FORENSIC EVIDENCE  

A child sex offence does not always involve 

sexual penetration/ejaculation leading to a lack 

of forensic evidence: ñas many as 96% of 

children assessed for suspected sexual abuse 

will  have normal genital and anal 

examinationsò (Johnson, 2004: 462).) 

Some forensic evidence is equivocal in relation 

to whether penetration has occurred due to the 

elasticity of the tissues involved (Edwards, 

2003; see M v R (1994) 181 CLR 487).  

Delay in complaint also contributes to a lack of 

forensic evidence. 

 

Lack of medical knowledge of judges/jurors 

and the need for expert evidence on such 

matters. A majority of jurors and laypeople 

believe that if sexual abuse has occurred, there 

will be medical evidence.
28

 

Limits on the admissibility of the forensic 
medical examination of the child as opinion 

evidence since such evidence must be given in 

a way that does not bolster the complainantôs 

credibility (R v RTB [2002] NSWCCA 104). 

If no corroborative forensic evidence, judges 

are no longer required to give corroboration 

warnings (see, for example, s164, UEA) but the 

warning has not been abolished.  If a 

complainantôs evidence is uncorroborated, a 

corroboration warning can still be given. 

Reform: under s165A, UEA a judge must not 

ñgive a general warning to the jury of the 

danger of convicting on the uncorroborated 

evidence of a witness who is a childò. 

POWER IMBALANCE BETWEEN 

VICTIM AND OFFENDER: DELAY IN 

COMPLAIN T 

Studies on offender behaviour show that the 

grooming process creates a power relationship 

between victim/offender which may involve 

emotional and/or economic dependence by the 

The reasons why children delay their 
complaints is not addressed by the common 

law. It assumes children have the same mental 

capacity/knowledge as adults to protect 

themselves by reporting without delay. Most 

cases of delay will require a Longman 

warning: that ñit would be dangerous to 

convict on that evidence alone unless the jury, 

                                                                                                                                            
proceedings conducted by courts in the ACT (s4(1)). These Acts are referred to as the UEA hereinafter, unless it is necessary 

to distinguish between them. 
27  See s91(8), Criminal Procedure Act 1986 (NSW); ss123-124, Criminal Procedure Act 2009 (Vic); ss69(3), 104, Justices Act 

1902 (WA); s 106(3), Summary Procedure Act 1921 (SA); s90AB, Magistrates Court Act 1930 (ACT); s105AA, Justice Act 

(NT); s21AG, Evidence (Protection of Children) Act 2003 (Qld); s57A, Justices Act 1959 (Tas). However, Friedman and 

Jones (2005) report that child complainants are still routinely cross-examined at committal in Victoria. 
28  See Morison & Greene, 1992; Kovera & Borgida, 1997; Quas, Thompson, & Clarke-Stewart, 2005. 
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child on the offender (Berliner & Conte, 1990; 

Phelan, 1995; Colton & Vanstone, 1996).   

Grooming contributes to delay in complaint 

and lack of corroborative evidence.  Studies 

show that the vast majority of children do not 

complain at the time of the abuse (Fleming, 

1997; Cossins, 2000; London, Bruck, Ceci, & 

Shuman, 2005). 

scrutinising the evidence with great care é 

were satisfied of its truth and accuracyò.
29

 This 

warning ñgive[s] rise to an irrebuttable 

presumption that the delay has prevented the 

accused from adequately testing é the 

complainantôs evidence é irrespective of 

whether or not the accused was in fact 

prejudiced in this wayò (R v BWT [2002] 

NSWCCA 60 at [14]-[15] per Wood CJ at CL). 

Reform: s165B, UEA attempts to ameliorate 

the unfairness of the Longman warning by only 

allowing a warning where the defendant has 

suffered a significant forensic disadvantage 

because of delay. The provision does not, 

however, abrogate the power of a judge to give 

the Longman warning.
30

 

The Crofts warning
31

 must be given if a s294 

direction is given.
32

 This direction informs the 

jury that delay does not necessarily indicate a 

false allegation and there may be good reasons 

why a complainant delays. The Crofts warning 

contradicts a s294 direction since it warns the 

jury the delay can be used to evaluate the 

complainantôs evidence and credibility. 

Reform: s294(2)(c), Criminal Procedure Act 
1986 (NSW) amends the Crofts warningða 

judge must not warn a jury that delay in 

complaint is relevant to the complainantôs 

credibility unless there is sufficient evidence to 

justify the warning. 

MULTIPLE OFFENCES  

Victim report studies show that CSA often 

involves multiple offences over weeks, months 

or years (Cossins, 2000).  Commonly, offenders 

will be charged with more than one count of 

sexual assault.  Multiple offences can make it 

very difficult for children to remember the 

precise details of every individual offence. 

Where sex offences are alleged to have been 

committed on 3 or more separate occasions 

occurring on separate days, the prosecution 

does not have to prove the dates/exact 

circumstances of each alleged occasion 

(s66EA, Crimes Act 1900 (NSW).
33

 

But where more than one count is 
prosecuted, the KRM direction

34
 may apply: 

the jury may be told they are to consider each 

                                                 
29  Longman v R (1989) 168 CLR 79 at 91, per Brennan, Dawson and Toohey JJ. See also Crampton v R (2000) 206 CLR 161; 

Doggett v R (2001) 208 CLR 343; R v BWT [2002] NSWCCA 60.  
30  See further [2.1]. 
31  Crofts v R (1996) 186 CLR 427. 
32  Section 294, Criminal Procedure Act 1986 (NSW).  Analogous provisions in other jurisdictions include: s61, Crimes Act 

1958 (Vic); s71, Evidence (Miscellaneous Provisions) Act 1991 (ACT); s36BD, Evidence Act 1906 (WA); s34I, Evidence 

Act 1929 (SA); s371A, Criminal Code Act 1924 (Tas); s4, Sexual Offences (Evidence and Procedure) Act (NT); s4A(4), 
Criminal Law (Sexual Offences) Act 1978 (Qld). 

33  This is sometimes referred to as ópersistent sexual abuseô. Analogous provisions in other jurisdictions include: s47A, Crimes 

Act 1958 (Vic); s229B, Criminal Code Act 1899 (Qld); s50, Criminal Law Consolidation Act 1935 (SA); s321A, Criminal 
Code (WA); s125A, Criminal Code Act 1924 (Tas); s131A, Criminal Code (NT); s92E, Crimes Act 1900 (ACT). Powell, 

Roberts and Guadagno (2007: 65) consider that this type of legislation, designed to overcome the need to identify particular 

dates, has failed to achieve its goal because of narrow interpretation by judges. 
34  KRM v R (2001) 206 CLR 221. 
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 count separately unless the evidence relating to 

one count is admissible as evidence in relation 

to another. The jury may also be told that if 

they have a reasonable doubt about the childôs 

credibility in relation to one or more counts, 

that must be taken into account in assessing 

her/his credibility in relation to the remaining 

counts.   

MULTIPLE VICTIMS  

Offenders may abuse more than one child and 

commonly target children from the same 

family, class, sporting club etc (Colton & 

Vanstone, 1996). 

 

Propensity, coincidence or similar fact 
evidence is generally not admissible (except in 

the form of relationship evidence) because 

there is a presumption that if two or more 

victims know each other they have colluded in 

their evidence.
35

 

There is a discretion to order separate trials
36

 

if the victims know each other, in order to 

prevent the evidence of one being admitted in 

the trial involving the offences against the 

other. Based on the belief that complainants 

who know each other (prior to complaint) have 

had an opportunity to collude and to concoct 

their complaints. 

Reform: under s372(3AA), Crimes Act 1958 

(Vic) there is a presumption that 2 or more sex 

offences will be triable together which is not 

rebutted merely because evidence on one count 

is inadmissible on another (s372(3AB)).
37

 

If propensity/tendency evidence is admitted for 

a non-propensity/tendency purpose, a BRS 

direction
38

 requires the trial judge to warn the 

jury of the limited use to which the evidence 

can be put.  

A CHILDôS FIRST COMPLAINT 

Because of the secrecy surrounding CSA, 

which may include physical and/or emotional 

threats by the offender, as well as issues of 

shame, embarrassment and self-blame, the 

childôs first complaint  is likely to be to 

someone they trust at a time when they feel it is 

safe to tell. 

Exceptions to the hearsay rule prevent 

evidence by a childôs confidant being admitted 

for its hearsay purpose (Cossins, 2002), if, 

when the child told her/his confidant, the 

allegation of sexual abuse was not ñfreshò in 

her/his memory.
39

 Freshness is to be measured 

in hours or days.
40

    

Reform: s66(2A), UEA. In order to overcome 

the strictness of the freshness requirement, this 

                                                 
35  Pfennig v R (1995) 182 CLR 461; see also De Jesus v R (1986) 68 ALR 1; Hoch v R (1988) 165 CLR 292; R v OGD (No.2) 

(2000) 50 NSWLR 433. The relevant provisions regarding tendency/coincidence evidence under the UEA are ss97, 98 and 

101(2). 
36  There is a general discretion to order separate trials under s21(2), Criminal Procedure Act 1986 (NSW); s372(3), Crimes Act 

1958 (Vic); s264(2), Crimes Act 1900 (ACT); s326(3), Criminal Code 1924 (Tas); s281(4), Criminal Law Consolidation Act 

1935 (SA); s597A, Criminal Code 1899 (Qld); s341(1), Criminal Code (NT); s133(3), Criminal Procedure Act 2004 (WA).   
37  See also s597A(1AA) of the Criminal Code 1899 (Qld). 
38  BRS v R (1997) 191 CLR 275. 
39  Section 66(2), UEA.  Such evidence might be admissible for a non-hearsay purpose; if so, s60, UEA would apply. 
40  Graham v R (1998) 195 CLR 606. 
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 reform allows the court to take into account all 

matters relevant to whether a memory is fresh, 

not just the time that has elapsed between the 

offence and the complaint. 

CHILDôS CREDIBILITY 

The combination of delay in complaint, lack of 

eyewitness evidence and/or corroborative 

forensic evidence means that the credibility of 

the child complainant will be central to the 

accusedôs defence. The childôs credibility is 

tested during the most unregulated aspect of the 

trialðcross-examination. 

No evidentiary onus on the defence to produce 

any evidence of accusations that undermine the 

childôs credibility, such as lying, fantasy or 

motivations for revenge. 

Obligation on the trial judge to maintain an 

impartial role and not interfere in defence lines 

of inquiry. 

Reform: s41, UEA imposes a duty on the trial 

judge to disallow improper questions and 

requires the court to take into account any 

relevant condition/characteristic of the witness 

(e.g. young age) and any mental, physical or 

intellectual disability of the witness.
41

 

No obligation on the accused to give evidence 

and be cross-examined on accusations made 

against the complainant or face cross-

examination about his own credibility. 

The jury cannot draw an adverse inference from 

the accusedôs failure to give evidence
42

; this 

principle applies in all criminal trials. 

If the accused gives evidence, the prosecution 

is not permitted to cross-examine him about the 

complainantôs reasons for lying.
43

 

Lack of pre-trial defence disclosure.  Sexual 

assault cases rely heavily on the evidence of the 

complainant and ñlend themselves é to the 

defence approach of pre-trial silence, and even 

trial by ambushò (Wood, 2003: 28). 

Notes to table 

Some of the warnings, procedures, rules of evidence and legal principles discussed are specific to 

sexual assault trials or child sexual assault trials; others are rules of general applicability to all 

criminal trials.  Whether the rules are of specific or general application, they may weigh heavily 

against securing a conviction in a child sexual assault trial. 

                                                 
41  In Victoria, s41 only applies where the witness is a vulnerable witness. 
42  Azzopardi v R (2001) 205 CLR 50; s20, UEA. 
43  See R v Gilbert, NSWCCA, 10 December 1998; R v Dennis [1999] NSWCCA 23.  
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Introduction  

2.1 In a sexual assault trial, a jury may receive a number of different directions from the trial 

judge which focus on the unique characteristics of sexual assault such as delay, one witness to the 

offence and a lack of corroborating evidence. Historically, children and women who complained 

of sexual abuse were treated by the common law as unreliable witnesses such that juries were 

warned of the danger of convicting on their uncorroborated evidence (Boniface, 1994; 2005; 

Cossins, 2001). Corroboration warnings also applied to accomplices as a class of witness, creating 

an interesting analogy between the credibility of accomplices to a crime and women and children 

as victims of crime. In fact, corroboration warnings ñmade categorical assumptions about the 

credibility of whole classes of witnesses irrespective of the circumstances of the caseò (Boniface, 

2005: 12). 

2.2 The rationale for doubting the credibility of children and sexual assault complainants can 

be traced back to the late seventeenth century when Hale wrote that rape ñis an accusation easily 

to be made and hard to be proved, and harder to be defended by the party accused, thoô never so 

innocentò (Hale, 1680; quoted in McDonald, 1994: 176).  Indeed, since that time various 

formulations of the need for corroboration have existed both at common law and under legislation 
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(Allen, 1990; Boniface, 1994; Bavin-Mizzi, 1995) with the oft-repeated judicial belief that 

allegations of sexual abuse ñwere very easy to fabricate, but extremely difficult to refuteò (R v 

Henry (1968) 53 Cr App R 150 at 153 per Salmon LJ) becoming, over time, a ritual incantation. 

2.3 In the face of empirical evidence that shows that sexual assault is significantly under-

reported and that attrition rates are high and conviction rates are low, it is time for this prejudice 

against women and children to be consigned to the pages of legal history.  Yet even in recent 

times judges have expressed long held myths as empirical fact. For example, in Bromley v The 
Queen (1989) 168 CLR 79 at 324, Brennan J stated that ñcourts have a sharpened awareness of the 

danger of acting on the uncorroborated evidence of é witnessesò such as children and sexual 

assault complainants. In Longman v The Queen (1989) 168 CLR 79 at 101, Deane J stated that 

ñthe possibility of child fantasy about sexual matters, particularly in relation to the occurrence 

when the child is half-asleep or between periods of sleep, cannot be ignoredò. Similar views were 

expressed by McHugh J who believed that ñ[r]ecollection of events which occurred in childhood 

is particularly susceptible to error and is also subject to the possibility that it may not even be 

genuineò (Longman v The Queen (1989) 168 CLR 79 at 107-108). 

2.4 The common feature of each of these statements is that a particular subjective view is 

elevated into fact with no empirical evidence to support it. As Spigelman CJ has observed: ñmany 

judges show a conventional wisdom about human behaviour which may represent the limitations 

of their background. This has been shown to be so in sexual assault casesò (JJB v R (2006) 161 A 

Crim R 187, at [3]). After a review of the substantial psychological literature indicating that even 

very young children can give reliable evidence, His Honour noted that ñ[t]he complexity of these 

issues is not reflected in the observations of Deane J and McHugh J in Longman, which should, 

accordingly, be treated with cautionò (JJB v R (2006) 161 A Crim R 187, at [8]). 

2.5 Although the requirement to give a common law corroboration warning has been 

abolished in all Australian jurisdictions (see Table 6) such warnings may still be given since the 

warning, itself, is not prohibited and, in UEA jurisdictions, s165(5) preserves the power of trial 

judges to give common law warnings. Other attempts to ameliorate the effect of corroboration 

warnings were introduced into the NSW Evidence Act 1995 (see ss 165A and 165B and the 

discussion at [2.29]ð[2.46]) but ñthey have been significantly undermined by the development of 

a new class of common law warnings which bear many of the hallmarks of the traditional 

corroboration warningò (ALRC, NSWLRC and VLRC, 2005b: 597). 

2.6 Indeed, this development, led by the decision in Longman and expanded in Crampton v 

The Queen (2000) 206 CLR 161 and R v Doggett (2001) 208 CLR 343 has resulted in the 

reinstatement of ña near mandatory warning regime in relation to a number of categories of 

evidence, including é evidence of delayed complaint in sexual assault casesò (ALRC, NSWLRC 

and VLRC, 2005b: 598). This means that legislative attempts to circumvent the common law 

corroboration warning in relation to sexual assault complainants (and the prejudice inherent in it) 

have, in turn, been circumvented by the judicial obsession with the reliability of the evidence of 

sexual assault complainants and a new class of warnings. Since the UEA preserve the power of 

trial judges to give common law warnings, these warnings and others are now given as a matter of 

course in both common law and UEA jurisdictions. 

2.7 The specific directions or warnings that a jury can receive in a sexual assault trial were 

summarised in R v BWT (2002) 54 NSWLR 241 at 250-251 by Wood CJ at CL.  Although this is a 

NSW case, this summary includes both common law and Evidence Act directions and usefully 

highlights the complexity of the trial judgeôs task when instructing the jury and the intellectual 

struggle that lay jurors face: 

(a) the Murray direction (R v Murray (1987) 11 NSWLR 12) to the effect that where there is only 

one witness asserting the commission of a crime, the evidence of that witness ómust be scrutinized 

with great careô before a conclusion is arrived at that a verdict of guilty should be brought in. 

(b) The Longman direction é that by reason of delay, it would be óunsafe or dangerousô to 

convict on the uncorroborated evidence of the complainant alone, unless the jury scrutinizing the 
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evidence with great care, considering the circumstances relevant to its evaluation and paying heed 

to the warning, were satisfied of its truth and accuracy. 

(c) The Crofts direction: é if a jury is to be informed é that a delay in complaint does not 

necessarily indicate that the allegation is false, and that there may be good reasons why a victim of 

sexual assault may hesitate in complaining about it, then it should also be informed that the 

absence of a complaint or a delay in the making of it may be taken into account in evaluating the 

evidence of the complainant, and in determining whether to believe him or her é . 

(d) The KRM direction é to the effect that, except where the evidence relating to one count 

charging sexual assault is admissible, in relation to another count or counts alleging a separate 

occasion of such an assault, the jury must consider each count separately, and only by reference to 

the evidence which applies to it; balancing that direction, where appropriate, by a reminder that if 

the jury has a reasonable doubt concerning the credibility of the complainantôs evidence on one or 

more counts, they can take that into account when assessing his or her reliability on the other 

counts é . 

(e) Any warning which may be required by reason of a ruling that limits the use of evidence 

concerning a complaint, or delay in complaint, to the question of credibility é or alternatively that 

allows it to be taken into account é as evidence of the facts asserted. 

(f) The Gipp warning é concerning the way in which evidence of uncharged sexual conduct 

between an accused and a complainant can be taken into account as showing the nature of the 

relationship between them, but not so as to substitute satisfaction of the occurrence of such 

conduct for proof of the act charged. 

(g) Any warning that may be necessary in relation to the use of coincidence evidence é where the 

accused is charged in the one indictment with sexual assault against two or more complainants, 

requiring the jury to be satisfied beyond reasonable doubt first of the offences alleged in respect of 

one complainant, and then of the existence of such a substantial and relevant similarity between 

the two sets of acts as to exclude any acceptable explanation other than that the accused 

committed the offences against both complainants. 

(h) A BRS direction: é where evidence revealing criminal or reprehensible propensity is 

admitted, but its use is limited to non propensity or tendency purposes é then it is to be used only 

for those purposes and not as proof of the accusedôs guilt. 

2.8 As a result of this number of complex directions, along with warnings that may be 

requested under s165 of the UEA and ñother standard directions customarily given in a criminal 

trial éa trial judge is faced with a somewhat formidable task in sufficiently directing a jury in this 

category of caseò (R v BWT (2002) 54 NSWLR 241 at 251, per Wood CJ at CL).  Indeed, in R v 

LTP [2004] NSWCCA 109, Dunford J (Simpson and Howie JJ agreeing) observed that, in sexual 

assault trials, judges ñwould be well advised to use the list provided by Wood CJ at CL in R v 

BWT as a check listò (Boniface, 2005: 13) on the grounds that ñit is preferable to give the 

directions, even if the judge considers one or more of them unnecessary in the particular case, 

rather than have convictions upset on appeal because of the failure to give themò (R v LTP [2004] 

NSWCCA 109 at [47], per Dunford J; quoted in Boniface, 2005: 13). This view is supported by 

data that show that in NSW between 2001 to June 2004, 54% of successful appeals were allowed 

on the basis of a misdirection given by trial judges (NSW Criminal Justice and Sexual Offences 

Taskforce, 2005: 90). 

2.9 Such advice, however, may result in juries being mislead and confused where particular 

directions are not necessary or relevant to the circumstances of a particular case. For example, the 

NSWLRC (2008: 7) has recently discussed the limits of juror understandings of ñlong and 

complex sets of instructions é and the failure to use English that lay people can understand 

easilyò as well as the increasing length of summings-up. After a survey of the available jury 

research, the NSWLRC (2008: 41) concluded that ñjurors do not have the high level of 

comprehension they thought they had, or that they did, in reality, misunderstand or have problems 

with specific directionsò. Using both actual videotaped trials and more sophisticated methods for 

testing juror comprehension, mock jury studies of both community and student samples have 

shown low levels of comprehension of judicial directions. For example, Rose and Ogloff (2001: 

419) showed that using a simple application test for assessing the comprehension of jury 
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instructions, rather than an inferior memory based test, there was a mean application accuracy of 

only 61.8%, a performance level ñfar below what the law would expectò.  Both actual jurors and 

undergraduate students were shown to perform at the same level of comprehension. Rose and 

Ogloff (2001: 413; emphasis added) conclude that ñ[i]ncomprehensible jury instructions may 

prevent justice from being seen to be doneò as well as the more practical question ñwhether justice 

can actually be doneò. 

2.10 As discussed in Table 6 above, the typical features of child sexual assault are delay in 

complaint, only one witness and lack of corroboration. Because these factors have been 

interpreted as being indicative of fabrication (rather than being associated with childrenôs fears of 

reporting and how child sex offenders perpetrate sexual abuse), the criminal justice system is 

limited in its ability to tackle the incidence of child sexual abuse in the Australian community. The 

common lawôs apparent wish for perfect child sexual assault cases in which there are victims who 

report immediately, eye witnesses and other corroborating evidence is unlikely to be granted. 

Rather than continuing to view children as unreliable witnesses because of these factors, it is 

important to examine how the criminal justice system can be reformed to accommodate the reality 

of child sexual abuse. 

2.11 This discussion about reforming the child sexual assault trial begins with the issue of 

delay, the common lawôs response to it, in the form of the Longman and Crofts warnings, and 

recommendations for reform. It then discusses the corroboration and Murray warnings with 

further recommendations for reform. 

Forensic disadvantage as a result of delay in complaint: the Longman 

warning 

2.12 The Longman warning has attracted a great deal of comment and criticism in recent times, 

from the NSW Court of Criminal Appeal in R v BWT (2002) 54 NSWLR 241, the NSW Standing 

Committee on Law and Justice (NSWSCLJ) (2002), the Tasmania Law Reform Institute (TLRI) 

(2005), the VLRC (2004), as well as the recent discussion paper and report by the Australian Law 

Reform Commission (ALRC), the NSW Law Reform Commission (NSWLRC) and the Victorian 

Law Reform Commission (VLRC) (2005a; 2005b).  The warning was also the subject of extensive 

discussion at the NSW Criminal Justice and Sexual Offences Taskforce which met during 2005 

and made various recommendations to the NSW Attorney-General about the conduct of sexual 

assault trials in NSW.44 

2.13 Despite legislative attempts over the years to counter the myths and stereotypes that 

characterise sexual assault trials, High Court judges have continued to perpetuate these cultural 

beliefs through the development of the Longman warning and later the Crofts warning, which 

together have reinstated ñthe traditional beliefs and prejudices about sexual assault complainants 

é and created difficulties in practice for trial judges and appellate courtsò (ALRC, NSWLRC & 

VLRC, 2005b: 612). 

2.14 The Longman warning means that where there has been a long delay in complaint, the 

jury will be directed that because of the passage of so many years it would be dangerous to convict 

on the uncorroborated evidence of the complainant alone ñunless the jury, scrutinising the 

evidence with great care é were satisfied of its truth and accuracyò (Longman v R (1989) 168 

CLR 79 at 91, per Brennan, Dawson and Toohey JJ).  The warning is based on the rationale that a 

significant delay puts the accused at a forensic disadvantage because he has lost the ñmeans of 

testing the complainantôs allegations which would have been open to him had there been no 

delayò (Longman v R (1989) 168 CLR 79 at 91, per Brennan, Dawson and Toohey JJ).  

Subsequent High Court cases have re-affirmed the necessity of the Longman warning where there 

has been a long delay (Crampton v The Queen (2000) 206 CLR 161), even where there is 

                                                 
44  The Taskforce was established by the NSW Attorney-General after representations made to him by the NSW Rape Crisis 

Centre and Dr Annie Cossins that a taskforce be established to examine the feasibility of a specialist court for the 
prosecution of sex offences in NSW. 
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corroborating evidence of the complaint (R v Doggett (2001) 208 CLR 343).  As Lewis (2005: 

285) observes: 

[d]espite the fact that the basis for the decisions in Longman and Crampton was the absence of 

evidence capable of corroborating the complainantôs account, in Doggett, the High Court decided 

that the presence of evidence capable of corroborating the complainantôs account does not in itself 

obviate the need for a warning. 

2.15 Worryingly, the Longman warning has more or less developed into a mandatory warning, 

since it is ñrequired to be delivered in almost every case involving delayò (Wood, 2003: 8; see also 

R v Mazzolini [1999] 3 VR 113 at 130, per Ormiston JA; TLRI, 2005: 8) such that a trial judgeôs 

failure to give the warning in the terms prescribed by Longman, Crampton and Doggett is likely to 

result in a successful appeal if the accused is convicted.  As the TLRI (2005: 16) has observed: 

[t]he consequences for the complainant of any successful appeal (for example a retrial) are ones 

that trial judges are likely to go to some lengths to avoid.  The fact that they feel impelled to do 

this, however, then entrenches the practice of giving the warning even where a warning is possibly 

unnecessary. 

2.16 This ñretreat to safetyò by trial judges gives ñthe impression é that judges are again, by a 

back door, treating complainants as ordinarily unreliable witnessesò (R v Mazzolini [1999] 3 VR 

113 per Ormiston JA at 130; quoted in TLRI, 2005: 16).  Indeed, the unequivocal and mandatory 

nature of the warning that it is ódangerous to convictô on the complainantôs evidence ñmust cast all 

complainants who delay in making complaint, as unreliableò (TLRI, 2005: 19) and not to be 

believed. 

2.17 In particular, the warning must be couched in the form of a warning, not merely a guide 

or comment
45

 and despite some views that no particular form of words is required
46

, the warning 

is very specific in terms of content
47

, in particular the words ódangerous to convictô.
48

  One of the 

key problems with the wording is that it focuses on the truth and accuracy of the evidence of the 

complainant rather than the forensic disadvantage to the accused, so that the warning is 

ñremarkably close to the full corroboration warning previously required at common lawò (ALRC, 

NSWLRC & VLRC: 2005b: 616).  This can be seen in the formulation by Sully J in BWT, which 

has been adopted in subsequent cases
49

, that the Longman warning must include: 

first, that because of the passage of time the evidence of the complainant cannot be adequately 

tested; secondly, that it would be, therefore, dangerous to convict on that evidence alone; thirdly, 

that the jury is entitled é to act upon that evidence alone if satisfied of its truth and accuracy; 

fourthly, that the jury cannot be so satisfied without having first scrutinized the evidence with 

great care; fifthly, that the carrying out of that scrutiny must take into account any circumstances 

é which have a logical bearing upon the truth and accuracy of the complainantôs evidence; and 

sixthly, that every stage of the carrying out of that scrutiny of the complainantôs evidence must 

take serious account of the warning as to the dangers of conviction (BWT (2002) 54 NSWLR 241 

at 273). 

2.18 The VLRC (2004: 379) considers the Longman warning offers ñno guidance to trial 

judges on the circumstances in which a warning might be requiredò, and the length of the delay, 

with a number of cases showing that there is broad variation between trial judges on whether the 

warning is given and the strength and content of it: 

                                                 
45  Crampton (2000) 206 CLR 161 at [44]-[45], per Gaudron, Gummow and Callinan JJ; at [126], per Kirby J; at [142], per 

Hayne J; R v BWT (2002) 54 NSWLR 241 at [95], per Sully J. This is in contrast to the approach of the Court of Appeal in 
WA (see, for example, Angliss v WA [2005] WASCA 162) and the approach of Hidden and McCallum JJ in TJ v R [2009] 

NSWCCA 257 at [78]; [99]. 
46  DRE v R [2006] 164 A Crim R 400 at [14], per Spigelman CJ; at [59], per Simpson J. 
47  Tasmania Law Reform Institute (2005) Warnings in Sexual Offences Cases Relating to Delay in Complaint (Issues Paper No 

8), Tasmania Law Reform Institute: Hobart, 7; R v BWT (2002) 54 NSWLR 241 at 275, per Sully J; Dyers v The Queen 

(2002) 210 CLR 285 at 306-307, per Kirby J. 
48  R v BWT (2002) 54 NSWLR 241 at 275; ALRC, NSWLRC, VLRC, 2005b: 618.  But see TJ v R [2009] NSWCCA 257 at 

[62], per McClelland CJ at CL who considered that ña trial judge is not constrained to a particular formulation of the 

substance of the [Longman] warningò. 
49  SJB (2002) 129 A Crim R 572; R v GS [2003] NSWCCA 73; R v WSP [2005] NSWCCA 427. 
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[w]e have been told that trial judges may give Longman warnings in cases where the law may not 

require such a warning é, in order to minimise the possibility of appeal and protect complainants 

against the possibility that they may have to give evidence in a second trial if an appeal by the 

accused is successful (VLRC, 2004: 379). 

2.19 Similarly, Sully J has observed that the decisions of the High Court do not give trial 

judges any guidance as to the length of the delay where a Longman warning will not be required 

so that ñthe only prudent approach of a trial Judge is one that regards any delay between offence 

and complaint as sufficient to raise for consideration the need for a Longman directionò (R v BWT 
(2002) 54 NSWLR 241 at 275).  This means, somewhat irrationally, that delays in the order of 

days, weeks and months could quite possibly invite the warning
50

 as judges strive to appeal-proof 

their decisions, thus amounting to the ñeffective removal of the discretion of the trial judge who is 

arguably in a far better position than an appellate court to determine whether a warning is 

necessary in the particular circumstances of the caseò (ALRC, NSWLRC & VLRC: 2005b: 619). 

2.20 More recent interpretations of the Longman warning mean that it has ñmoved a 
considerable way from the rationale behind the majority judgment in Longmanò which considered 

that after a long delay of twenty years the accused was likely to have faced significant obstacles in 

mounting his defence (ALRC, NSWLRC & VLRC: 2005b: 617).  This movement away from the 

original rationale means there is now a requirement for the warning wherever there are factors that 

are perceived to affect the reliability of the complainantôs evidence such as age and 

inconsistencies in evidence and, quite oddly, circumstances that are peculiarly associated with sex 

offender behaviour, such as sexual abuse commencing whilst a child is asleep (see Robinson v The 
Queen (1999) 197 CLR 162). 

2.21 The import of the warning is such that it may convey ñthe unmistakable message é to a 

lay jury as to the Judgeôs own assessment of the caseò (Wood, 2003: 8) and ñas a not too subtle 

encouragement é to acquitò (R v BWT (2002) 54 NSWLR 241 at 251, per Wood CJ at CL). The 

VLRC (2004: 374) has also observed that a strongly worded Longman warning, particularly if 

followed by a direction about lack of corroborating evidence, may be seen as a direction to acquit, 

a view the TLRI (2005: 10) agrees with. In addition, the Longman warning can positively mislead 

the jury into believing that the accused has suffered a forensic disadvantage despite the possibility 

that he may not have. The Longman warning requires a direction to be given in every case 

involving substantial delay, irrespective of whether the defendant has in fact been disadvantaged 

by the delay: 

the effect of [Crampton and Doggett] has been to give rise to an irrebuttable presumption that the 

delay has prevented the accused from adequately testing and meeting the complainantôs evidence; 

and that é the jury must be given a warning to that effect irrespective of whether or not the 

accused was in fact prejudiced in this way (R v BWT (2002) 54 NSWLR 241 at 247, per Wood CJ 

at CL; emphasis in original). 

2.22 The difficulty with the reasoning behind the Longman warning is that it ñelevates the 

presumption of innocence é to an assumption that the accused was in fact innocentò and would 

have been able to rebut the complainantôs evidence had there been no delay in complaint (R v 
BWT (2002) 54 NSWLR 241 at 247, per Wood CJ at CL; emphasis in original). This reasoning is 

flawed if, in fact, the accused did commit the offence since there would be no rebuttal evidence, 

such as alibi evidence (R v BWT (2002) 54 NSWLR 241 at 247, per Wood CJ at CL). Lewis 

(2005: 293) considers that this presumption of forensic disadvantage ñhas the potential to mislead 

the jury and usurp its fact-finding functionò because the Longman warning essentially amounts to 

a finding of fact that the accused ñwas unable by reason of the delay to test or meet the 

prosecution caseò (R v BWT (2002) 54 NSWLR 241 at 252, per Wood CJ at CL; see also ALRC, 

NSWLRC and VLRC, 2005b: 618). 

                                                 
50  In NSW, a case involving a delay of only 6 months led one judge to find that some sort of warning about the effect of delay 

should have been given, but not a full Longman warning (R v Heuston [2003] NSW CCA 172, per Hodgson JA).  See also 

Dre v R (2006) 164 A Crim R where a warning was given in relation to a delay of a few months for one count, although 

there was a delay of about 3 years in relation to 4 other counts.  In other cases involving a 2 year delay (R v Tully (2006) 230 
CLR 234) and a 4 year delay (R v Perez [2008] NSWCCA 46) a warning was not considered necessary.  
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2.23 No appeal case has ever referred to any evidence, in the form of documented miscarriages 

of justice, to support the view that it is dangerous to convict on the basis of a complainantôs 

evidence after there has been a delay in complaint. Indeed, the traditional view that delay in 

complaint is linked to the credibility of the complainant is a ritual incantation that has been 

repeated so often over the decades that its mere repetition is now used as evidence for the 

proposition for which it stands. The contrary view, supported by empirical research, is that there is 

no demonstrable nexus ñbetween delay in complaint and the credibility of the complainantò 

(ALRC, NSWLRC & VLRC, 2005b: 618). This means that the issue of forensic disadvantage is 

entirely separate to the quality and accuracy of the complainantôs evidence and that the Longman 

warning is based on particular (subjective) judicial views about the significance of delay that have 

no empirical foundation.  In fact, the research literature tell us that the grooming behaviour of sex 

offenders and the psychological effects of sexual abuse commonly ensure that victims either do 

not report or may only do so after some months or years so that delay is a typical rather than an 

aberrant feature of child sexual abuse (Cossins, 2000; 2002). This is discussed further at [2.71]ð

[2.72]. 

2.24 Has the High Court created an inevitable ground of appeal for defendants in sexual assault 

cases? Given the mandatory nature of the Longman warning plus the strictness of the terms of the 

warning, it is inevitable that some trial judges will be deemed to have given an inadequate 

warning in the eyes of appeal judges. Even if the prosecution and defence agree that a warning is 

not required in the circumstances of a particular case any failure to warn may be subsequently 

overturned on appeal on the grounds that there has been a miscarriage of justice. 

2.25 The difficulty in giving an adequate Longman warning is demonstrated in a study by the 

NSW Judicial Commission in relation to successful appeals against conviction in sexual assault 

trials for the period 2001 to June 2004.  In 60% of these cases (22 out of 37), there was a 

deficiency in the Longman warning resulting in an error of law.  An inadequate Longman warning 

was the only error of law identified in 18 of those 22 cases (NSW Criminal Justice & Sexual 

Offences Taskforce, 2005: 90). In the other four cases, inadequate Longman warnings plus other 

misdirections were found to have occurred.  Of these 22 cases, a retrial was ordered in 14 whilst 

the NSW CCA ordered an acquittal in the other 8 cases. Boniface (2005: 11) has also reported that 

of all appeals to the NSW CCA in 2004, 28.3% were appeals against convictions for sex offences 

and of those appeals, more than half (55.5%) involved appeals on the grounds of an ñinadequate or 

incorrect judicial direction and or warningò, although no data was provided on the type of warning 

or direction. Australia-wide, the TLRI (2005: 10) has listed 66 appeal cases heard between 1994 

and 2004 in which there has been a successful appeal on the ground of failure to give an adequate 

Longman warning. 

2.26 In summary, the main problems with the Longman warning include: 

¶ the misleading nature of the warning in that it amounts to an ñirrebuttable presumption 

that the accused has in fact been prejudicedò (R v BWT (2002) 54  NSWLR 241 at 247, 

per Wood CJ at CL); 

¶ the link made between delay in complaint and credibility; 

¶ its focus on the evidence of the complainant rather than the forensic disadvantage 

suffered by the defendant; 

¶ the wording of the warning suggests that there is something unreliable about the 

complainantôs evidence which has the danger of perpetuating myths that children and 

women are an unreliable class of witness; 

¶ the lack of guidance as to the actual length of delay where a warning is required; 

¶ a requirement for the warning even where is corroboration of the complainantôs evidence; 
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7. the mandatory nature of the warning as judges strive to make their directions appeal-

proof; 

8. the strength of the warning means that it is easily interpreted as a not too subtle hint to 

acquit. 

2.27 From a public interest perspective, the reasoning behind the Longman warning contradicts 

the public interest in encouraging children and adults to report sexual abuse and the public interest 

in prosecuting offenders. At trial, inappropriate warnings are not only unfair to complainants, they 

are: 

potentially confusing [to] the jury and detract é from the trial judgeôs ability to emphasise the 

issues relevant to the particular case.  It is therefore difficult for trial judges, particularly in sexual 

assault cases where a multitude of warnings is required, to give directions which are clear, 

intelligible, relevant and brief, and which are also insulated from appeal (ALRC, NSWLRC, and 

VLRC, 2005b: 620; footnotes omitted). 

2.28 Because of the assumptions inherent in the Longman warning, there have been calls to 

either abolish it or limit its applicability to cases where it can be shown that the accused has 

suffered an actual disadvantage because of the delay in complaint (NSW Criminal Justice & 

Sexual Offences Taskforce, 2005). Although some believe that the mere fact of delay gives rise to 

a disadvantage and that a defendant may not be able to identify the actual disadvantage suffered 

(such as the loss of documents or the unavailability of particular witnesses), the unequivocal 

nature of the Longman warning means that all cases of delay are presently being treated as if the 

accused is at a forensic disadvantage. If, however, ñthe accused did commit the offence charged, 

any such warning é would be misleading if not positively untrueò (R v BWT (2002) 54 NSWLR 

241 at 248, per Wood CJ at CL).  It would also be untrue if the accused has otherwise not been 

prejudiced by the delay, such as a case in which rebuttal evidence does not exist because the 

accused concedes he was with the complainant on the occasion in question. Arguably, it makes 

sense to confine the warning to cases where there has been demonstrable disadvantage suffered by 

the accused, rather than rely on the vague assumption that disadvantage is inevitable. Interestingly, 

the Longman warning contrasts with the approach in English case law, since ñin order to gain an 
entitlement to a warning [based on forensic disadvantage as a result of delay], an English 

defendant must point to the ways in which his defence has been prejudiced by the delayò Lewis 

(2005: 290). 

Proposals for reforms 

2.29 A number of people and reports have considered the ways in which the Longman warning 

could be reformed. Most consider that the warning should only be given in terms that focus on the 

forensic disadvantage to the defendant (Wood, 2003: 63), that the words ódangerous or unsafe to 

convictô should be removed from the warning and that it should only be given if the defendant can 

show that he has suffered a disadvantage. 

2.30 In 2002, the NSWSCLJ (2002: 132) recommended that an amendment be made to the 

NSW Criminal Procedure Act 1986 ñto prohibit the issuing of the Longman judicial warning 

where there is no evidence or good reason to suppose that the accused was prejudiced by the delay 

in complaintò. Similarly, the TLRI (2005: 20) considered that where there has been no 

disadvantage to the accused as a result of the delay in complaint ñapplication of the Longman 

warning is irrationalò and that a Longman warning ñshould be limited to situations where an 

accused can show a specific disadvantage caused by the delayò or where there are exceptional 

circumstances which cannot be established by delay alone.  The TLRI (2005: 21-22) 

recommended repeal of s 165(5) of the Evidence Act 2001 (Tas) as the first step in abolishing the 

Longman warning since s165 preserves the power of a trial judge to give common law warnings 

and the repeal of sub-section (5) would ñencourage trial judges to give warnings in accordance 

with s165(1), (2), (3) and (4) rather than in accordance with the common lawò (TLRI, 2005: 21). 

In jurisdictions which operate under the UEA, this reform will be insufficient because of s9 of the 
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Evidence Act which preserves the operation of the common law unless the Act expressly provides 

otherwise (TLRI, 2005: 22; ALRC, NSWLRC & VLRC, 2005a: 496). 

2.31 The VLRC (2004: 382) recommended that the Longman warning be restricted to 

situations ñwhere there is evidence that the accused has suffered a forensic disadvantage as a 

result of a delay in reporting, or where there is evidence that the accused has been prejudiced in 

some other way as a result of other circumstances in the caseò. Specifically, the VLRC (2004: 

383-384) recommended that the following legislative provision be inserted into s61 of the Crimes 
Act 1958 (Vic) as an alternative to the Longman warning: 

(c) The judge must not warn, or suggest in any way to the jury that it is dangerous or unsafe  to 

convict the accused, unless satisfied that: 

(i) there is evidence that the accused has in fact suffered some specific forensic 

disadvantage due to a substantial delay in reporting; or 

(ii)  there is evidence that the accused has in fact been prejudiced as a result of other 

circumstances in the particular case. 

(d) If the judge is satisfied in accordance with sub-section (c) that a jury warning is required, the 

judge may warn the jury in terms she or he thinks appropriate having regard to the 

circumstances of the particular case. 

(e) In giving a jury warning pursuant to sub-section (d), it is not necessary for the judge to use 

the words ódangerous or unsafe to convictô. 

2.32 However, the TLRI (2005: 22-23) questioned whether the VLRCôs recommendation will 

ñactually achieve its legislative intent and displace the requirement to give a Longman warningò. 

Firstly, the Institute noted that the above recommendation contains no standard by which the trial 

judge is to be satisfied that the accused has suffered a forensic disadvantage; secondly, the 

requirement that a trial judge may use whatever terms s/he thinks appropriate will probably see 

trial judges relying on the already existing wording of the Longman warning in order to avoid 

appeals; thirdly, sub-section (e) does not prohibit the use of the words ódangerous or unsafe to 

convictô nor does it require trial judges to emphasise the forensic disadvantage suffered by the 

accused so that it can be expected that, under this provision, the warning will continue to focus on 

the truth and accuracy of the complainantôs evidence.  In fact, the TLRI (2005: 23) considered that 

because of the short-comings in the VLRCôs recommendation prescriptive reform may be needed: 

[w]hat may be required to displace the irrebuttable presumption created by Longman is a clear 

statement that no such presumption is to be applied and that a warning in the Longman terms is 

only to be given where the existence of a specific forensic disadvantage is established on the 

balance of probabilities, that disadvantage not being established by the mere fact of delay. 

2.33 In fact, in the subsequent amendments to s61 of the Crimes Act 1958 (Vic), the common 

law power to give the Longman warning appears to have been abrogated under s61(1E): 

(1A) If the judge, on the application of the accused in a proceeding to which subsection (1) 

applies, is satisfied that the accused has suffered a significant forensic disadvantage because 

of the consequences of the delay in making a complaint about the alleged offence by the 

person against whom the offence is alleged to have been committed, the judge must, in any 

terms that the judge considers appropriate having regard to the circumstances of the caseð 

(a) inform the jury of the nature of the forensic disadvantage suffered by the accused; and 

(b) instruct the jury to take that disadvantage into consideration. 

(1B) Despite subsection (1A), a judge must not warn, or suggest in any way to, the jury that it 

would be dangerous or unsafe to find the accused guilty because of the delay. 

é  
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(1E) A judge must not give a warning referred to in subsection (1A) or a warning to the effect of 

a warning referred to in subsection (1A) except in accordance with this section and any rule 

of law to the contrary is hereby abrogated. 

(1F) Nothing in subsections (1A) to (1E) affects the power of a judge to give any other warning 

to, or to otherwise inform, the jury. 

2.34 Very clear words of abrogation need to be included in a provision that is designed to 

remove the power to give a common law warning (R v Davies (1985) 3 NSWLR 276 at 278, per 

Hunt J). For the purposes of a forensic disadvantage warning given under s61(1A), it is clear that 

the content of the warning has to comply with that sub-section, such that it cannot include the 

words ódangerous or unsafe to convictô. Section 61(1E) reinforces this fact. However, the words 

under sub-section (1E), ñand any rule of law to the contrary is hereby abrogatedò could either 

mean that the Longman warning is abrogated or that the form of words known as the Longman 

warning cannot be given under s61(1A).  This would mean that the Longman warning could still 

be given in addition to a s61(1A) warning. All other common law warnings are preserved under 

s61(1F). 

2.35 In R v Taylor (No 2) [2008] VSCA 57 at [7], Ashley JA recognised that there were 

ñstatutory constraintsò that had been imposed on the obligation of a judge to give a Longman 

warning by s61(1A)-(1E) but since these provisions did not apply to the facts of the case, no 

interpretation of them was made.
51

 

2.36 A number of submissions to the ARLC, the NSWLRC and the VLRC (2005a: 493) 

considered that the Longman warning should be included in the UEA, although there was also the 

view that ñthe large number of appeals concerning the Longman warning would not be alleviatedò 

by doing so (ARLC, NSWLRC & VLRC, 2005a: 494).  If the warning was to be included in the 

UEA, the ARLC, NSWLRC and VLRC (2005a) were of the view that ñfurther categories [could] 

be added to s 165(1) to deal withò the type of situation envisaged by Longman and suggested the 

following addition: 

evidence that may be unreliable but not demonstrably so because of the inability to test it 

adequately for any reason including the passage of time (ARLC, NSWLRC & VLRC, 2005: 494). 

2.37 However, this recommendation would do little to stem the mandatory nature of the 

Longman warningðgiven a choice between the common law warning and a s165 warning, trial 

judges would still have their eye on the need to comply with the exact terms of the Longman 
warning. The above suggested category also suffers from the flawed reasoning that unreliability 

and the presumed inability to test evidence because of delay go hand in hand. 

2.38 In their final report on the UEA, the ARLC, NSWLRC and VLRC (2005b: 622) stated 

that there was considerable support to abolish the Longman warning in its current form, to 

legislate to clarify its operation and limit ñits application to cases where defence counsel 

demonstrates that a particular forensic disadvantage has been incurredò. 

2.39 In light of the many concerns that have been expressed about Longman, the ALRC and 

the VLRC (but not the NSWLRC) recommended the enactment of a provision in the UEA of 

general application in all criminal trials which would ñassist to reinforce the fact that forensic 

disadvantage é is an issue which should be considered independently of the credibility of the 

complainantò (ALRC, NSWLRC & VLRC, 2005b: 625).  This recommendation means that a 

warning should only be given ñwhere there is an identifiable risk to the accusedò so that 

ñprejudice should not be assumed to exist merely because of the passage of timeò (ALRC, 

                                                 
51  The sufficiency of a direction given under s61(1A) of the Crimes Act 1958 was recently considered in R v Morrow [2009] 

VSCA 291.  Redlich JA (with whom Nettle JA and Lasry AJA agreed) stated that the trial judge had erred in giving a 

direction under s61(1A) ñby describing his direction on forensic disadvantage as ócommentsô. The imperative words used in 
s 61(1A) require that the jury must be directed that they are to take the relevant forensic disadvantage into consideration. The 

judgeôs direction was therefore inadequate as it left a discretion with the jury as to whether those matters ought be 

consideredò [2009] VSCA 291, [26]. There is no appeal case on the question as to whether s61(1B) has abrogated the 
Longman warning in Victoria. 
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NSWLRC & VLRC, 2005b: 625). The NSWLRC dissented from this recommendation on the 

grounds that the Longman warning is essential to a fair trial (ALRC, NSWLRC & VLRC, 2005b: 

628). 

2.40 Under the ALRCôs and VLRCôs recommendation the trial judge would be required to 

outline ñthe particular circumstances which have created the forensic disadvantage and explain 

their significance to the accusedôs caseò (ALRC, NSWLRC & VLRC, 2005b: 626). Although no 

particular form of words is required under the recommended warning, the words ódangerous to 

convictô are prohibited because these words can be interpreted by juries as a direction to acquit 

(ALRC, NSWLRC & VLRC, 2005b: 626). The ALRC and VLRC considered that if no specific 

forensic disadvantage could be identified by the defence then the mere fact of delay could be 

raised by the defence in its closing address to the jury (ALRC, NSWLRC & VLRC, 2005b: 626). 

Lastly, the ALRC and the VLRC considered that the warning should only be given if requested by 

the defence, a factor that would then need to be taken into account in any subsequent appeal. 

2.41 The ALRCôs and VLRCôs recommendation was subsequently enacted as s165B of the 

NSW Evidence Act with some minor changes
52

, in particular that the warning can only be given if 

requested by a party, not just the defendant: 

165B Delay in prosecution 

(1) This section applies in a criminal proceeding in which there is a jury. 

(2) If the court, on application by a party, is satisfied that the defendant has suffered a 

significant forensic disadvantage because of the consequences of delay, the court must 

inform the jury of the nature of that disadvantage and the need to take that disadvantage into 

account when considering the evidence. 

(3) The judge need not comply with subsection (2) if there are good reasons for not doing so. 

(4) It is not necessary that a particular form of words be used in informing the jury of the nature 

of the significant forensic disadvantage suffered and the need to take that disadvantage into 

account, but the judge must not in any way suggest to the jury that it would be dangerous or 

unsafe to convict the defendant solely because of the delay or the forensic disadvantage 

suffered because of the consequences of the delay. 

(5) The judge may not warn or inform the jury about any forensic disadvantage the defendant 

may have suffered because of delay except in accordance with this section, but this section 

does not affect any other power of the judge to give any warning to, or to inform, the jury. 

(6) For the purposes of this section: 

(a) delay includes delay between the alleged offence and its being reported, and 

(b) significant forensic disadvantage is not to be regarded as being established by the mere 

existence of a delay. 

(7) For the purposes of this section, the factors that may be regarded as establishing a significant 

forensic disadvantage include, but are not limited to, the following: 

(a) the fact that any potential witnesses have died or are not able to be located, 

(b) the fact that any potential evidence has been lost or is otherwise unavailable. 

                                                 
52  Section 165B is also included in the Victorian Evidence Act 2008 and the Commonwealth Evidence Act 1995. In these two 

jurisdictions, s165B differs from the NSW version in that a warning can only be requested by a defendant, not a party. Also 

the Victorian and Commonwealth versions of s165B do not include sub-section (7). At the time of writing, this amendment 
had not been made to the Tasmanian Evidence Act 2001. 
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2.42 Although the VLRC (2009: 105) recently concluded that s165B deals appropriately with 

the issue delay and forensic disadvantage and preferred it to s61 of the Victorian Crimes Act, the 

Commission failed to highlight the limitations of the provision. 

2.43 The apparent robust nature of s165B is undermined by the retention of the power of trial 

judges to give any other warnings under sub-section (5), which includes common law warnings. 

This indicates that the reform may have little effect in practice since the power to give a Longman 

warning has not been removed and a s165B warning is dependent on an application by a party, 

unlike the Longman warning. While the NSW version allows the prosecution to seek a warning 

under s165B (which could be used as a tactic to prevent the Longman warning being given), a 

situation could arise where the prosecution seeks a s165B warning while the defence reminds the 

judge of the mandatory nature of the Longman warning. As such, a trial judge could end up giving 

both warnings although he or she is likely to invoke s165B(3) and refuse to give the s165B 

warning on the grounds that a Longman warning will be given instead. If there is a conviction, it 

would be extremely unlikely for the defence to appeal against a failure by a trial judge to give the 

less advantageous s165B warning. In Victoria and the Australian Capital Territory (ACT), where a 

warning under s165B is dependent upon a request by the defendant, it is doubtful that the defence 

would make such a request as an alternative to the more advantageous Longman warning. 

2.44 The NSW Criminal Justice and Sexual Offences Taskforce (2005: 4) made a similar 

recommendation that the Longman warning should only be given in cases where ñthe court is 

satisfied that there is some evidence that the accused has suffered a specific forensic disadvantage 

due to the delayò. Subsequently, the NSW Government enacted the Taskforceôs recommendation 

as an amendment to s294 of the Criminal Procedure Act 1986 which included the proviso that 

ñthe mere passage of time is not in itself to be regarded as establishing a significant forensic 

disadvantageò (s294(5)).  However, the amendment did not abolish the words ñdangerous to 

convictò as recommended by the Taskforce.  This amendment to s294 has since been repealed. 

2.45 Perhaps the most radical reforms to the Longman warning have been enacted in South 

Australia. In 2006, the South Australian Attorney-Generalôs Office released a discussion paper 

(Chapman, 2006) in which it reviewed the various reform approaches that had been made to the 

Longman warning. Although no final report was released, submissions to this discussion paper 

resulted in a number of reforms to sexual assault laws in South Australia. The reform to the 

Longman warning is based on criticisms of the Longman warning made by the ALRC, NSWLRC 

and VLRC (2005b: 59) and the subsequent amendments to s165B of the UEA (Atkinson, 2007: 

1449). However, the South Australian reform, in the form of s34CB of the Evidence Act 1929, 

goes much further than the amendments to s165B in that it appears to have abolished the Longman 

warning in all criminal trials: 

34CBðDirection relating to delay where defendant forensically disadvantaged 

(1)  A rule of law or practice obliging a judge in a trial of a charge of an offence to give a 

warning of a kind known as a Longman warning is abolished.
53

 

2.46 Instead of the Longman warning, a trial judge must give a direction about any forensic 

disadvantage suffered by the defendant if he or she is ñof the opinion that the period of time that 

has elapsed between the alleged offending and the trial has resulted in a significant forensic 

disadvantage to the defendantò (s34CB(2)). This direction must not take the form of a warning, it 

must be specific to the circumstances of the particular case and it must not include the wording of 

the Longman warning, ñdangerous or unsafe to convictò or similar words or phrases (s34CB(3)). 
In other words, the trial judge is required to explain the nature of the forensic disadvantage to the 

jury and direct the jury that they must take that disadvantage into account when scrutinising the 

evidence (s34CB(2)). Although it is clear that Parliament was intending to abolish the Longman 

                                                 
53  Section 34CB came into operation on 23 November 2008 (R v Seigneur [2009] SASC 59 at [17], per Gray J). 
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warning with the enactment of s34CB (Atkinson, 2007)
54

, it is possible that the wording of s34CB 

merely abolishes the obligation to give the Longman warning. In other words, the abolition of the 

rule of law or practice which obliges a trial judge to give the warning might mean that the trial 

judge still has the power to give the warning. The approach under s34CB is similar to the abolition 

of the requirement to give a corroboration warning which has been interpreted as abolishing the 

requirement, but not the power, to do so.
55

 

The Committeeôs recommendation for reform of the Longman warning 

2.47 This report endorses the views of the ARLC, the VLRC and the TLRI that there is an 

overwhelming need to reform the Longman warning although it is clear that prescriptive, 

legislative reform is required to abolish the power of trial judges to give the Longman warning. 

Instead, the Longman warning should be replaced with an alternative warning which specifies a 

particular form of words to describe the disadvantages suffered by the defendant because of delay 

in complaint. This would ensure that defendants receive a fair trial where delay has prejudiced 

their case but would also ensure the fairness of the trial from the point of view of complainants 

and the community, given that fairness is to be measured more widely than merely the interests of 

the accused.
56

 However, the alternative warning should only be given where the defendant can 

show that he has suffered an actual forensic disadvantage as a result of a delay in complaint. This 

would mean that the defendant would need to show, on the balance of probabilities, how he has 

suffered a specific forensic disadvantage or prejudice as a result of delay in complaint. 

2.48 The type of prescriptive reform that is required is outlined below
57

: 

(i) a judge must not warn, or suggest to the jury in any way that it is dangerous or unsafe to 

convict the accused; 

(ii)  the power to give a jury a warning based on the Longman warning must be abolished; 

(iii)  judges should be prevented from making a general comment on the effect of delay on the 

evidence of the complainant; 

(iv) as per s165B, a warning should only apply where the defendant can show that he has 

suffered an actual forensic disadvantage as a result of the delay in complaint.  This would 

mean that the defendant would need to show, for example, that witnesses or documents 

cannot be located because of the delay in complaint; 

(v) if the judge is satisfied on the balance of probabilities that the accused has shown that he 

or she has suffered a specific forensic disadvantage or prejudice as a result of delay in 

complaint a warning is then required; 

(vi) in such a case, the judge may warn the jury that there is evidence to show that the 

defendant has suffered a forensic disadvantage in meeting the prosecution case as a result 

of the delay and the jury are required to take that fact into account in deciding whether the 

prosecution has proved its case beyond reasonable doubt. 

                                                 
54  Since its enactment, s34CB has not be the subject of appellate review, although Vanstone J has noted in passing that in 

future ña trial judge will not be entitled to give a ówarningô in respect of the features which would previously have led to 

warning in terms of Longmanò (R v B, J [2009] SASC 110; see also R v Inston [2009] SASC 89, at [107] per Vanstone J. 
55  It is still permissible for a corroboration warning to be given in relation to childrenôs evidence where a trial judge considers 

that it is necessary to do so in the interests of justice (Bromley v The Queen (1989) 168 CLR 79; Longman v The Queen 

(1989) 168 CLR 79; Robinson v The Queen (1999) 197 CLR 162; Conway (2002) 209 CLR 203; Tully v R (2006) 231 ALR 
712). 

56  Dietrich v The Queen (1992) 177 CLR 292, 335 (Deane J), quoting Barton v The Queen (1980) 147 CLR 75, 101 (Gibbs 

ACJ and Mason J). The concept of fairness is not fixed and immutable and ómay vary with changing social standards and 
circumstances (Dietrich (1992) 177 CLR 292, 328 Deane J), including the increasing awareness of the interests of victims of 

sexual assault. 
57  This was the submission made by Dr Annie Cossins as a member of the NSW Criminal Justice and Sexual Offences 

Taskforce. 
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(vii)  A specific form of words should be used such as: ñbecause of the passage of so many 

years, the defendant has shown that he has suffered a disadvantage in meeting the 

prosecutionôs case and the jury are required to take that fact into account in deciding 

whether the prosecution has proved its case beyond reasonable doubtò. 

2.49 All in all,  the wording should reflect the objective of the warningðto highlight the 

disadvantage that has been suffered by the defendant as the result of delay.  The proposal to 

restrict the form of words used by the trial judge is based on the fact that an inadequate or 

impermissible warning given under s165B (that is, where a warning is given that favours the 

defendantôs case by using the words ódangerous to convictô) will not be the subject of appellate 

review if the defendant is acquitted.  If convicted, the defendantôs counsel is unlikely to appeal 

against impermissible wording if it favours the defendantôs case. 

2.50 Combining the above ideas as well as wording from ss165 and 165B, the Committee 

recommends that s165B of the UEA should repealed and the following provision enacted in its 

stead and that the following provision be enacted in other appropriate legislation in non-UEA 

jurisdictions. 

Recommendation 2.1 

Delay in complaint in criminal proceedings 

(1) This section applies to evidence given by a child in prescribed sexual offences 

proceedings before a jury. 

(2) If, on application by the defendant, the court is satisfied on the balance of probabilities 

that the defendant has demonstrated that he or she has suffered an actual forensic 

disadvantage as a result of a delay in complaint, the court must:  

(a) inform the jury that because of the passage of time, the defendant has shown he or 

she has suffered a disadvantage in meeting the prosecutionôs case as a result of the 

delay in complaint; 

(b) explain the nature of the disadvantage suffered by the defendant according to the 

circumstances of the case; and  

(c) inform the jury that they may take that disadvantage into account in deciding 

whether the prosecution has proved its case beyond reasonable doubt. 

(3) For the purposes of sub-section (2), the mere fact of delay, however long, is not to be 

regarded as sufficient to give rise to a warning. 

(4) The court must not warn or inform the jury about any forensic disadvantage the 

defendant may have suffered because of delay except in accordance with this section. 

No other form of words can be used by the trial judge other than those set out in sub-

section (2) and a court must not warn, or suggest to the jury in any way that it is 

dangerous or unsafe to convict the accused because of the effects of a delay in 

complaint. 

(5) This section abolishes the power of the court to give the common law warning known 

as the Longman warning (Longman v The Queen (1989) 168 CLR 79).  

(6) For the purposes of sub-section (2), delay includes delay between the alleged offence 

and the complainantôs first report to the police. 

(7) The court need not comply with subsection (2) if there are good reasons for not doing 

so but must state those reasons in writing. 
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(8) For the purposes of this section, the factors that may be regarded as establishing an 

actual forensic disadvantage include, but are not limited to, the following: 

(a) the fact that any potential witnesses have died or are unable to be located; 

(b) the fact that any potential evidence has been lost or is otherwise unavailable. 

 

2.51 The above recommendation differs from the present s165B in the following ways: 

(i) a balance of probabilities test has been inserted into sub-section (1); 

(ii)  the wording, ñactual forensic disadvantageò is used instead of ñsignificant forensic 

disadvantageò since the word ósignificantô is difficult to define
58

 and is inconsistent with 

the idea that there has either been a forensic disadvantage or there has not. 

(iii)  sub-section (2) prescribes the exact wording of the warning and prohibits any other form 

of words being used; 

(iv) sub-section (7) requires the trial judge to state her or his reasons for not giving a warning; 

and 

(v) clear words of intention to abrogate the Longman warning are used under sub-section (5). 

2.52 The proposed s165B also differs from the South Australian reform, s34CB of the 

Evidence Act 1929 (SA), in various ways. First, the defendant bears an evidential onus by 

demonstrating that s/he has suffered an actual forensic disadvantage, whereas the South Australian 

provision merely states that the court must be ñof the opinionò that a forensic disadvantage has 

occurred. Arguably, this judicial opinion could be formed merely because there has been a delay 

in complaint. Second, a specific form of words is included under the proposed s165B to inform the 

jury that they may take the forensic disadvantage into account when deciding whether the 

prosecution has proved its case beyond reasonable doubt which accords with the function of the 

jury to assess the weight and the reliability of all evidence. The South Australian provision directs 

the jury they must take the forensic disadvantage into account when scrutinising ñthe evidenceò, 

although it does not specify whose evidence. This could be a reference to the complainantôs 

evidence, a focus that the Longman warning has always suffered from, as discussed previously. 

2.53 Third, the proposed s165B states that the mere fact of delay is not to be regarded as 

sufficient to give rise to a warning, unlike the South Australian provision, and it also provides a 

different definition of delay. The South Australian definition (time between the alleged offending 

and the trial) is arguably too broad, since there can be situations where delays up to the time of 

trial are caused by the defendant, not the complainantôs failure to complain. Fourth, the trial judge 

has a discretion to give a s165B direction in that he or she can refuse to give the warning if there 

are good reasons for doing so, unlike the South Australian provision. Fifth, the abolition of the 

rule of law or practice which obliges a trial judge to give the Longman warning under the South 

Australian provision arguably still leaves open the possibility that a trial judge can still give the 

warning. The proposed s165B abolishes the power to give the Longman warning.  Finally, the 

proposed s165B lists the type of factors that would establish an actual forensic disadvantage 

unlike the South Australian provision. 

2.54 In addition, there is a particular problem that reform bodies have not addressed when 

proposing reforms to the Longman warning which means that the proposed s165B, if adopted, 

would need to operate in conjunction with another reform. There has been a failure to recognize 

                                                 
58  See R v Lockyer (1996) 89 A Crim R 457 at 459, per Hunt CJ at CL; R v F [2005] NSWCCA 338 at [35] Simpson J. 
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that there is no avenue for appellate review of impermissible directions given by a trial judge, that 

is, where a trial judge continues to give the Longman warning or uses the ódangerous to convictô 

wording under s165B. Such impermissible directions will clearly benefit the defence so that if a 

defendant is convicted, it is unlikely that he will lodge an appeal on those grounds.  If the 

defendant is acquitted there will also be no appellate review of any impermissible warnings given 

by the trial judge. 

2.55 The following recommendation is drafted as an amendment to the NSW Criminal Appeal 
Act 1912. It is recommended that a similarly worded provision be enacted in all other Australian 

jurisdictions to give the prosecution the power to appeal against impermissible warnings. It is also 

recommended that an interlocutory process (similar to s5F of the Criminal Appeal Act 1912) 

should be employed to allow for a short adjournment of the trial and urgent attention by the appeal 

court. 

Recommendation 2.2 

Judicial Warnings: appeal against impermissible warnings 

(1) This section applies to prescribed sexual offence proceedings. 

(2) The Attorney-General or the Director of Public Prosecutions may appeal to the Court 

of Criminal Appeal against any warning, direction or suggestion which contravenes 

s165B of the Evidence Act 1995 pronounced by the court of trial to which the Crown 

was a party. 

(3) The Court of Criminal Appeal must determine whether the warning, direction or 

suggestion pronounced by the court of trial contravenes s165B of the Evidence Act 

1995. 

(4) If the Court of Criminal Appeal determines that there is a contravention of s165B of 

the Evidence Act 1995, the Court of Criminal Appeal must order the court of trial to 

either discharge the jury or withdraw the warning, direction or suggestion made to the 

jury. 

Prescribed sexual offence proceedings means proceedings in which a person stands charged 

with a prescribed sexual offence, whether the person stands charged with that offence alone or 

together with any other offence (as an additional or alternative count) and whether or not the 

person is liable, on the charge, to be found guilty of any other offence. 

Delay in complaint warning: the Crofts direction 

2.56 A delay in complaint by a sexual assault complainant permits the defence to invite the 

jury to draw the inference that the delay is evidence of the complainantôs fabrication of her/his 

allegation of sexual assault.  In addition, at common law, in cases where a complainant was 

deemed to have failed to complain at the earliest reasonable opportunity: 

it was the practice of trial judges to give a Kilby direction to the jury.  This was to the effect that, 

in determining whether to believe the complainant, the jury might take into account his or her 

failure to complain at the earliest reasonable opportunity.  The direction assumed that a prompt 

complaint was consistent with an assault having taken place, while delay or absence of a 

complaint was contrary to normal expectation and hence a matter properly taken into account in 

determining the witnessesô credibility (Royal Commission into the New South Wales Police 

Service, 1997: 1121-1122; footnotes omitted). 
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2.57 In order to ameliorate this common law approach to delay, legislation has been enacted in 

all but one Australian jurisdiction requiring a trial judge to warn juries that: 

¶ ñabsence of complaint or delay in complaining does not necessarily indicate that the 

allegation that the offence was committed is falseò; 

¶  ñthere may be good reasons why a victim of a sexual assault may hesitate in making, or 

may refrain from making, a complaint about the assaultò.
59

   

2.58 This is a mandatory direction to be given by a trial judge if evidence is given, or a 

question is asked which tends to suggest an absence of, or delay in making a complaint.  In this 

report, this direction is referred to as the s61 direction, after the Victorian provision which gave 

rise to the appeal in Crofts.  The intention of legislation such as s61 was to acknowledge that delay 

is common to most sexual assault cases and to ñmove away from the stereotype of how a sexual 

assault victim behaves or ought to behave following a sexual assaultò (Wade, 1997: 430).  Whilst 

the architects of such legislation appear to have envisaged that it would provide sufficient 

protection for complainants from discriminatory treatment in a sexual assault trial, the legislation 

did not preclude trial judges from making a comment about a delay in complaint (Royal 

Commission into the New South Wales Police Service, 1997: 1122).  Nonetheless, it was hoped 

that such comments ñwould not occur as a matter of course but only where there is an objective 

necessity to do so in the interests of a fair trialò (Wade, 1997: 430). 

2.59 In R v Davies (1985) 3 NSWLR 276, the appellant had argued that the original NSW 

provision, s405B (re-enacted as s294, Criminal Procedure Act 1986 (NSW)) did not ñtouch the 

principles laid down in Kilbyôs caseò ((1985) 3 NSWLR 276 at 278, per Hunt J).  Hunt J agreed 

with this interpretation and stated: 

 [a]ll that s 405B does is to make obligatory the directions on what I have described as the other 

side of the coin.  The section does not purport to codify the law relating to evidence of complaint; 

if it was intended by the legislature to preclude the usual direction referred to in Kilbyôs case, the 

section should have contained an express exclusion.  A simpler course may have been to exclude 

altogether the anomalous admissibility of evidence of complaint.  But neither course was followed 

((1985) 3 NSWLR 276 at 278). 

2.60 In 1996, the High Court handed down the Crofts
60

 decision which examined the 

relationship between a s 61 direction and the common law delay in complaint warning (the Kilby 

direction).  The legislative reform represented by s61 was significantly undermined by the 

decision in Crofts since it effectively negates the ñprotective effectsò of a s61 direction (ALRC, 

NSWLRC & VLRC, 2005: 634) and sends a message to the jury that there is a logical connection 

between delay and the truthfulness of the complainantôs evidence.  Together with Longman, the 

effect of Crofts has been to reinstate ña mandatory warnings regime in respect of sexual assault 

complainants who delay in reportingò (ALRC, NSWLRC & VLRC, 2005: 612), thus increasing 

the likelihood of a conviction being overturned on appeal where there is a failure to give these 

warnings. 

The decision in Crofts 

2.61 In Crofts, the complainant alleged she had been sexually abused on eight separate 

occasions between the ages of 10 and 16 by Crofts, a close family friend.  The complainant lived 

with her family near Swan Hill although the complainantôs father worked in Melbourne and stayed 

                                                 
59  This is the wording from s294, Criminal Procedure Act 1986 (NSW).  Analogous provisions in other jurisdictions were 

modelled on the former s 405B, Crimes Act 1900 (NSW) (enacted in 1981) and this provision has since been re-enacted as s 
294, Criminal Procedure Act 1986 (NSW).  See s61, Crimes Act 1958 (Vic); s71, Evidence (Miscellaneous Provisions) Act 

1991 (ACT); s36BD, Evidence Act 1906 (WA); s34I(6a), Evidence Act 1929 (SA); s371A, Criminal Code Act 1924 (Tas); 

s4(5), Sexual Offences (Evidence and Procedure) Act (NT).  Note that s4A(4), Criminal Law (Sexual Offences) Act 1978 
(Qld) differs from all other provisions in that it prevents a judge from warning or suggesting ñin any way to the jury that the 

law regards the complainantôs evidence to be more reliable or less reliable only because of the length of time before the 

complainant made a preliminary or other complaintò. 
60  Crofts v The Queen (1996) 186 CLR 427, applying Kilby v The Queen (1973) 129 CLR 460. 
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with Crofts.  At times, the complainant and her mother visited and stayed overnight and on other 

occasions Crofts stayed with the complainantôs family in Swan Hill.  The complainant alleged the 

offences occurred during these visits.  She made her first complaint to her mother about six years 

after the first alleged offence and six months after the last. 

2.62 The accused was eventually convicted of four counts of sexual penetration of a child 

between 10 and 16 years of age.  On appeal to the High Court, the defence argued, amongst other 

things, that the trial judge had erred because ñ[t]he jury were not given instruction that the absence 

of early complaint could be used by them in their assessment of the credibility of the complainant.  

The result was that the direction properly given under s61(1)(b) ... was unbalanced and unduly 

weighted in favour of the prosecutionò (Crofts (1996) 186 CLR 427 at 445, per Toohey, Gaudron, 

Gummow and Kirby JJ).  Furthermore, the defence argued that the trial judge was required, under 

s61(2), to comment on the considerable delay in complaint ñin the interests of justiceò.
61

  In other 

words, the defence argued that s61 required the trial judge to give, not only the directions 

specified under that provision, but also an instruction that ñóthe lack of a recent complaint is 

something that the jury can use to found an inference, that inference being that the allegations are 

falseôò (Crofts (1996) 186 CLR 427 at 445, per Toohey, Gaudron, Gummow and Kirby JJ), thus 

effectively cancelling out the benefits of a s61 direction.  At trial, ñJudge Williams declined to do 

this, considering that any such instruction would run counter to the requirements of s61(1)(a) of 

the Act.  He regarded the request as one which asked him to do óexactly what I am not supposed to 

doô.  The appellant submitted that this represented a misconstruction of the section, read as a 

wholeò (Crofts (1996) 186 CLR 427 at 445, per Toohey, Gaudron, Gummow and Kirby JJ). 

2.63 After giving a s61 direction, the trial judge had informed the jury:  

[t]he experience of the law confirms that complaints are often not made immediately after sexual 

assaults.  [The prosecutor], in his address to you, suggested that she was young, confused, [had] 

feelings of guilt, fear of disbelief, fear of family upheaval, fear of accusation against a family 

friend.  [These] were all suggestions that were put forward that may explain such a delay, and 

there may well be others.  Experience has shown that it is not uncommon for such a delay and the 

law requires me to say that it does not necessarily mean the allegations are false (Judge Williams; 

quoted in Crofts (1996) 186 CLR 427 at 444, per Toohey, Gaudron, Gummow and Kirby JJ). 

2.64 The High Court agreed with the arguments of the defendant and considered that the 

ñsubstantialò delay of six years entitled the jury ñto accurate assistance by the trial judge 

concerning the legal significance of the absence of complaint soon after the alleged incidentsò 

(Crofts v R (1996) 186 CLR 427 at 442, per Toohey, Gaudron, Gummow and Kirby JJ). Although 

the Criminal Court of Appeal of Victoria had argued that the trial judge was under no compulsion 

to give any direction other than that specified in s61, the High Court stated: 

 [t]he enactment of specific provisions altering the general rules of practice as to the directions 

given to a jury concerning the reliability of the evidence of alleged victims of sexual offences did 

not affect the requirement to give specific and particular warnings where they were necessary to 

avoid a perceptible risk of a miscarriage of justice arising from the circumstances of the case 

(Crofts (1996) 186 CLR 427 at 446, per Toohey, Gaudron, Gummow and Kirby JJ).
62

 

2.65 This finding was based on an interpretation of the word ñnecessarilyò in s61(1)(b)(i)63 

(ñthat delay in complaining does not necessarily indicate that the allegation is falseò) which was 

                                                 
61  Section 61(2) states ñ[n]othing in sub-section (1) prevents a judge from making any comment on evidence given in the 

proceeding that it is appropriate to make in the interests of justiceò.   
62  The decision in Crofts was a culmination of a number of cases (R v Davies (1985) 3 NSWLR 276; R v Omarjee (1995) 79 A 

Crim R 355; R v Miletic (Criminal Court of Appeal of Victoria, 9 August 1996)) in which courts had effectively undermined 

the effectiveness of reform provisions such as s 61 and s 405B, by insisting that the common law rule (as stated in Kilby) 
was not precluded by such reforms, on the grounds that ñcommon fairness and common experienceò dictated that delay in 

complaint ñshould be taken into account in favour of the accusedò (R v Davies (1985) 3 NSWLR 276 at 278, per Hunt J).   
63  In Victoria, amendments were made to s 61 in the wake of Crofts, to remove the word, ónecessarilyô from s 61(1)(b), and 

adding a new sub-section (3) which ñprevents the judge from commenting on the reliability of the complainant in a case 

where there has been a delay in reporting óif there is no reason to do in the particular proceeding in order to ensure a fair 

trialôò (Victorian Law Reform Commission, 2001: 152).  This new sub-section means that a trial judge is now required to 
decide whether or not there is reason to give any other direction to the jury, other than the direction that is required to be 
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considered to be critical to the operation of the provision in that the word opened the door to other 

(traditional) interpretations of delay in complaint: 

[d]elay in complaining may not necessarily indicate that an allegation is false.  But in the 

particular circumstances of a case, the delay may be so long, so inexplicable, or so unexplained, 

that the jury could properly take it into account in concluding that, in the particular case, the 

allegation was false (Crofts v R (1996) 186 CLR 427 at 448, per Toohey, Gaudron, Gummow and 

Kirby JJ; emphasis added). 

2.66 Nonetheless, the delay by the complainant in Crofts was neither inexplicable nor 

unexplained, since the delay was explained at trial and it is the very type of behaviour that is 

characteristic of child sexual abuse victims (see further [2.71]ð[2.72] below). Such 

considerations appear to have been obscured by the erroneous belief that, contrary to empirical 

evidence reported in the psychological literature, a true allegation of CSA is made at the earliest 

opportunity. 

2.67 A common enough phrase, ñordinary human experienceò (Crofts (1996) 186 CLR 427 at 

451, per Toohey, Gaudron, Gummow and Kirby JJ), was the term used to justify the High Courtôs 

decision that the jury ought to have been warned, in order to ensure that the accused obtained a 

fair trial.  Even though the Court conceded that ñthe warning should not be expressed in such 

terms as to undermine the purpose of the amending Act by suggesting a stereotyped view that 

complainants in sexual assault cases are unreliable or that delay in making a complaint about an 

alleged sexual offence is invariably a sign that the complainantôs evidence is falseò (Crofts (1996) 

186 CLR 427 at 451, per Toohey, Gaudron, Gummow and Kirby JJ), the Courtôs resort to notions 

of óordinary human experienceô for assessing the ómeaningô of a six year delay had the effect of 

introducing the very stereotype it warned against. 

2.68 Unfortunately, the use of the concept of óordinary human experienceô dispenses with the 

actual lived experience of the complainant and creates a universal measure for how children 

should respond, such that a delay of six years becomes suggestive, not of a confused and 

traumatised child, but a child prone to fabrication.  No reference was made by the High Court to 

the substantial body of literature that has documented the actual experiences and responses of 

sexually abused children.  By quashing the appellantôs convictions on the grounds that delay in 

making a complaint is relevant to an assessment of a complainantôs credibility in a sexual assault 

trial, the High Court confirmed that the ñlegal significanceò of delay in complaint is not the 

matters contained in a s61 direction, but rather that delay in complaint is directly linked to the 

credibility of the complainant. 

2.69 More recently, Wood CJ in R v Markuleski (2001) 52 NSWLR 82 at [243]-[244] referred 

to the case law on delay in complaint and stated: 

[s]o far as these decisions assume that, as a matter of ordinary human experience, victims of 

sexual assault will complain promptly é then I express my reservation as to the correctness of 

such a proposition é .  Both trial experience and an understanding of the dynamics of sexual 

assault, an event that involves multiple and complex emotions of shame, guilt, embarrassment, 

conflicting loyalties, inexperience, fear and threat, lead me to suspect that this assumption is 

flawed. 

2.70 An examination of the psychological literature will be used to determine what the 

ordinary human experience is of sexually abused children and whether prompt complaint is part of 

that experience. 

                                                                                                                                            
given under s 61.  However, these amendments to s 61 did not prevent a trial judge from giving the Crofts warning where the 
delay was considered to be relevant to the reliability of the complainantôs evidence (R v Mazzolini [1999] 3 VR 113). 
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Studies that reveal the patterns of disclosure of sexually abused children  

2.71 An examination of several studies conducted over a period of more than twenty years 

shows that there is a consistent pattern of disclosure by children who have been sexually abused, 

contrary to the assumptions underpinning the legal interpretation of evidence of delayed 

disclosure.  This summary draws on information reported in studies on the prevalence of child 

sexual abuse within the general community, as well as studies that have specifically examined 

patterns of disclosure of sexually abused children using both representative samples from the 

general population (also known as retrospective studies) and clinical and forensic samples of 

children. Forensic samples involve children whose cases have either been reported to police or 

referred to prosecuting authorities. Such studies involve disclosures elicited from the child as a 

result of forensic questioning by authorities. Clinical samples involve children whose abuse was 

disclosed or discovered who have been referred for treatment/counselling or adults who seek 

counselling services as adult survivors. 

2.72 It should, however, be noted that forensic and clinical studies are limited because they are 

not representative of all the people in the population who have experienced child sexual abuse. As 

such, using such samples, it is not possible to determine how many children in the general 

population delay disclosure until adulthood. On the other hand, by asking adult populations in 

retrospective studies to report on whether they were sexually abused as children and when they 

disclosed the abuse, ñlonger periods of delayed disclosure can be identifiedò (Smith, Letourneau, 

Saunders, Kilpatrick, Resnick & Best , 2000: 275). 

Patterns of disclosure of child sexual abuse from retrospective studies 

2.73 Not all prevalence studies examine the issue of disclosure and its timing so only those 

studies that have reported such information are discussed here.  For example, Russell (1983) only 

reported on disclosure to the authorities, but did not otherwise report the timing of disclosure.  Of 

the women in her American community sample who reported at least one experience of sexual 

abuse before the age of 18, only 2 per cent of intra-familial sexual abuse cases and 6 per cent of 

extra-familial sexual abuse cases were ever reported to the police (Russell, 1983: 142).  Similarly, 

Baker and Duncan (1985: 459) found that, out of the men and women in their British study who 

reported being sexually abused before the age of 16, only 12 per cent of female respondents and 8 

per cent of male respondents disclosed the abuse. 

2.74 The first national prevalence study of child sexual abuse in the USA conducted by 

Finkelhor, Hotaling, Lewis and Smith (1990) reported that a majority of respondents (56% of men 

and 57% of women) did not report the abuse within a year of its occurrence and a significant 

proportion of respondents never reported the abuse to anyone (42% of men and 33% of women). 

2.75 In a study of a community sample of New Zealand women, Anderson Martin, Mullen, 

Romans, and Herbison (1993) reported that only 37 per cent of victims disclosed within one year 

of the abuse, 10 per cent disclosed between one to 10 years after the abuse, 24 per cent disclosed 

10 years or more after the abuse and 28 per cent had not disclosed before the survey. Only 7.5 per 

cent of victims ñhad the abuse reported to either social work or police investigatorsò (Anderson et 

al, 1993: 915).  Anderson et al (1993: 915) found ñ[t]here were differences in reporting patterns 

for relationship with the abuser, with those abused by a close family member being significantly 

less likely to report the abuse within a year, compared with other victimsò. When respondents to 

the survey were asked what prevented them disclosing the abuse, 29 per cent said they expected to 

be blamed, 25 per cent said embarrassment, 24 per cent said not wanting to upset anyone, 23 per 

cent expected they would be disbelieved, 18 per cent said they were not bothered by the abuse, 14 

per cent said they wished to protect the abuser, 11 per cent said fear of the abuser and 3 per cent 

said obedience to adults (Anderson et al, 1993: 915). 

2.76 In a study of a community sample of 710 Australian women, in which 35 per cent (144) 

reported some sexual abuse or experience that was unwanted or distressing during childhood, 

Fleming (1997) found that only 10 per cent of abuse victims reported the abuse to the police, a 

doctor or other agency, such as a sexual assault service.  Just over half of the women who 




