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Preface

In July 1999, ABC Television screened-aur Cornersprogrammepouble &opardy in which it
revealed the abusive cresgamination that a young boy, ag8dyears of agehadundergone
whilst giving evidencen a child sexual assault trial in Queenslafxddiences heard a tape of the
crossexamination on which the boy cried Wgh being shouted at by defence counsel.

Two Queensland District Court judgegere interviewed about therossexamination: Judge
Hel en 0O6Sul l i van a rboth o whdngwwiced thdir tondeioAs a reguls af n

the program, Here was considable media attention but no practical response from the
Queensland Governmemtt that stage in Australia onliyvo jurisdictiors, Western Australiand

NSW, had implemented reforms to prevent children from being required to give evidence in court
in front of the defendant.

Af t er the screening of the program Dr Anni e Cos
discussed whether it might be possible to set up a national commitentinehow children are

treated within the criminal justice system and iheaderreformissues to do with the conduct of

the child sexual assault trial

After an intensive ring aroundhé inaugural meeting of the Committee was held on 30 November

2000 at the Childrenés Commi ssi on attend@hoeeens!| and.
Over time the Committee grew to include the Directors of Public Prosecutions in all Australian
jurisdictions, judges from Western Australia an

NSW, the ACT, Tasmania and Queensland, academics, regtasen from Legal Aid, senior
police officers, Crime Commissioners and one paediatrician (see below Past and Present
Membership of the Committee).

The first meeting made several decisions that guided the work of the Committee for the next nine
years.It decided to call itself The National Child Sexual Assault Reform Committee and that
Annie Cossins would be convendiragreed that the Committee ought to havweational focus

and to create terms of reference for the work it would do (see below TermteodriRe).

In essence the task of the Committee was tfolkeke (i) to document the best practi¢er
minimum) standards in each Australian jurisdiction for the conduct of the child sexual assault trial
(as set out in Appendix 5(jj) to document the outenes ofprosecuting child sex offenceseach
Australian jurisdictiorin terms of reporting, attrition and conviction ratasd(iii) to research and
consider alternative models fprosecuting child sex offences.

The Report was written for the Committbg Dr Annie CossinsThe Committee has made 34
recommendations in relation to evidence and procedure and the conduct of the child sexual assault
trial. Three membersf the Committee havdissented frona handful of these recommendations,
something that iso be expected in a large Committee which is required to cover a vast range of
material. Linda Crebbin did not offer any comments on the Report because she is no longer
working in the area of policy and practice regarding children but noted that theoivtiie
Committee is very much needed and that getting the report into the public arena will be a massive
contribution to informed discussiofihe recommendations are set out in the front section of the
report with dissensionswhere applicablenoted below Dr Stephen Smallbone did not make
comments regarding the legal recommendations but did not support mandatory treatment for sex
offenders.

It is notable that this is the first report in Australia to examine and consider the appropriateness of
specialist pproaches to prosecuting child sex offences, including both adversarial and
inquisitorial approaches. It is also the first report in Australia to consider the effects of
adversarialism on vulnerable Indigenous children and alternative ways of dealingenitbrious

issue of child sexual abuse in Indigenous communities.
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There are of course limits to what one Committee can addreparticularly one that is not
resourced by governmenrdll the research work undertaken in this report was done using the
limited research funds available to Annie Cossins from the Law School at the University of New
South WalesThe Committeadecided not taexaminepolice investigation methods and services

for victims of sexual assault. Althoughe Committeedid decide tadocunent the range ofhild

sex offender treatment programgilable to correctional agenciéBistopic was considered to be

so vast in terms of the number of different programs that exist around the world that this should
constitute a separate reseapcbjectto be conducted at a later date.



Terms of Reference

The National Child Sexual Assault Reform Committee will inquire into and report on:

0] the problems and consequences of prosecuting child sex offences using the current
prosecutorial system.

(i) the various evidentiary and procedural reforms that have been made (or need to be made)
in each jurisdiction to improve the prosecution of child sex offences, including changes to
the court environment and electronic recordin

(iii) the extent to which these reforms have addressed the problems outlined in (i).

(iv) possible alternative methods for prosecuting child sex offences including designated
courts and personnel, review of the criminal standard of proof, investigative noddels
prosecution, and processing of cases, such as historical abuse cases, outside the criminal
justice system.

(V) the relationship between prosecution and methods of deterrence including child sex
offender register schemes, sex offender treatment prodrars®dial and noxustodial)
and diversion.

(vi) identification and assessment of iRsgency protocols on dealing with child sexual
assault matters.

(vii) roles of government and ngovernment agencies in dealing with and providing support
to victims d child sexual assault, such as court preparation programs.

(viii)  recommendations for legislative and Hegislative measures that should be addressed,
including the development of best practice models.

In writing this report the Committee will haveregd t o Australiads internat
obligations, particularly under the Convention on the Rights of the Child, the International
Association of Prosecutors Model Guidelines for the Effective Prosecution of Crimes against
Children, all State and @umonwealth reports on child sex offending in Australia, and any

relevant international laws or practices.

The Committee agreed that it should identify and recommend what reforms are needed to achieve
the five objectives listed above as a primary focudh) wisecondary focus on how these reforms
could best be implemented.
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Principles and Guidelines

(Adapted from I nternat i on alGuigelineseoa Justide dor Chil@l Victinglank n6s Ri ght s
Witnesss of Crimg
Prepared by Dr Christine Eastwood

This list of principles and guidelines is based on major international standards and principles and
draws on the UN Declaration on Basic Principles of Justice for Victims of Crime and Abuse of
Power and the N Convention on the Rights of the Child.

Principles

() Dignity. Every child is a unique and valuable human being and as such his or her
individual dignity, special needs, interests and privacy should be respected and protected;

(2) Non-discrimination. Every child has the right to be treated fairly and equally, regardless
of his or her or the parent or | egal guardi a
religion, political or other opinion, national, ethnic or social origin, property, disability,
birth or other status.

3) Best interests of the childEvery child has the right to have his or her best interests given
primary consideration including the right to protection and to a chance for harmonious
development.

(4) Right to participation. Every dild has the right to express his or her views, opinions,
and beliefs freely in all matters, in his or her own words, and to contribute especially to
the decisions affecting his or her own life, including those taken in any judicial processes
and to havehose views taken into consideration.

Guidelines
1. The right to be treated with dignity and compassion

@) Child victims and witnesses should be treated in a caring and sensitive manner throughout
the justice process, taking into account their personadtgin, immediate needs, and
fully respecting their physical, mental and moral integrity.

(b) Every child should be treated as an individual with his or her individual needs, wishes and
feelings,

() I nterference in the c hedltodtiiesninimum needédeat thei f e s ho
same time as high standards of evidence collections are maintained in order to ensure fair
and equitable outcomes of the justice process

(d) In order to avoid further hardship to the child, interviews, examinations andfothner
of investigations should be conducted by trained professionals who proceed in a sensitive,
respectful and thorough manner.

(e) All interactions should be conducted in a ckkhsitive and empathic manner in a
suitable environment that accommodatdbe special needs of the child.
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(@)

(b)

(©)

(d)

3.

The right to be protected from discrimination

Child victims and witnesses should have access to the justice process that protects them
from discrimination.

The justice process and support services availablaili wctims and witnesses should

be sensitive to the childbés age, wi shes,
cultural, religious, linguistic and social background, as well as the special needs of the
child. Professionals* should be educh#bout such differences.

In many cases, special services and protections will need to be instituted to take account
of the different nature of particular offences against children, such as sexual assault
involving girl children.

Age shoudnotb@a barrier to a childés right to
Every child has the right to be treated as a capable witness and his or her testimony
should be presumed valid and credible.

The right to be informed

Child victims and witnessegheir families, and/or their legal representatives from their first
contact with the justice process and throughout the process have the right to be properly informed

of:
(@)
(b)

(©)

(d)

(e)
()
(@)

(h)

(i)

(@)

the availability of health, psychological, social and legal services;

the procedures in the criminal justice process including the importance, timing and
manner of testimony and ways in which questioning will be conducted;

the progress of their specific case including the apprehension, arrest, and custodial status
of the acased, pending charges to that status, prosecutorial decisions and relevant post
trial developments, and the outcome of the case;

the existing support mechanisms for a child when making a complaint and participating in
the proceedings;

the specifigplaces and times of hearing and other relevant events;
the availability of protective measures;

the existing opportunities to obtain reparation from the offender or the State, through
alternative civil proceedings or through other processes;

the existing mechanisms for review of decisions affecting child victims and witnesses;
and

the relevant rights pursuant to the Convention on the Rights of the Child and the
Declaration on Basic Principles of Justice for Victims of Crime and Abuse ofrPowe

The right to express views and concerns and to be heard

Professionals should make every effort to enable child victims and withesses to express
their views and concerns related to their involvement in the justice process.

und

part
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(b)

(@)

(b)

(©)

(d)

(@)

(b)

(©)

(@)

(b)

(c)

(@)

(b)

(©)

Professionals shouldi ve due regard to the chil dés i ew:
unable to accommodate them, should explain the reasons to the child.
The right to effective assistance
Child victims and witnesses should have access to assistance providedesgipnai
who have received relevant training. Al suct
and enable them to effectively participate at all stages of the justice process.
Professionals should make every effort to coordinate support so ¢hahild is not
subjected to excessive interventions.
Child victims and witnesses should receive assistance from support persons
commencing at the initial report and continuing until these services are no longer
required.
Professionals should ddep and implement measures to make it easier for children to
give evidence and to improve communication and understanding and thialpaad trial
stages.
The right to privacy
Child victims and witnesses should have their privacy protected attarrof primary
importance.
Any information relating to a childoés i nvol
protected.
Where appropriate, measures should be taken to exclude the public and media from the
courtroom during the childdés testimony.
The right to be protected from hardship as a result of the criminal justice process
Professionals should take measures to prevent hardship during the detection,
investigation, and prosecution process in order to ensure that the best interdggignd
of the child are respected.
Professionals should approach child victims with sensitivity so that they provide support
for the child, provide certainty about the process, ensure speedy trials unless delays are in
t he chil doés ubeehldsensitive peoceduses., and
Professionals should also implement measures to limit the number of interviews, avoid
unnecessary contacts with the alleged perpetrator and his or her defence team, and use
testi moni al aids idmonyf acilitate the childbés te

The right to safety

Where the safety of the child victim or withess may be at risk, appropriate measures
should be taken to require the reporting of these safety risks to appropriate authorities and
to protect the child from such risk befatering and after the justice process.

Professionals and other individuals who come in to contact with children should be
required to notify appropriate authorities if they suspect that a child has been harmed, is
being harmed, or where harm is liketydccur.

Professionals should be trained in recognising and preventing intimidation, threats and
harm to child victims and witnesses.
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9. The right to reparation

Child victims and witnesses should, wherever possible, receive reparation in ordeete &ahi
redress, reintegration and recovery. Procedures for obtaining reparation should be readily
accessible and chilgensitive.

10. The right to special preventive measures

(a) In addition to preventive measures that should be in place for all childpacial
strategies are required for child victims and witnesses who are particularly vulnerable to
repeat victimisation and/or offending.

(b) Professionals should develop and implement comprehensive and specially tailored
strategies and interventions ¢ases where there are risk of further victimisation to child
victims.

The termé p r o f e gefersdonparkossdwho in the context of their work are in contact with
child victims and witnesses including: prosecutors and defence lawyers, judges, lawreafdrc
officials, medical and mental health professionals, social workers, child and victim advocates,
support persons and child protection staff.
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Summary of Recommendations

Judicial Warnings: Reform of the LongmanWarning

Recommendation 2.1
Delay in complaint in criminal proceedings

Q) This section applies to evidence given by a child in prescribed sexual off
proceedings before a jury.

2) If, on application by the defendant, the court is s&iikbn the balance of probabilitie
that the defendant has demonstrated that he or she has suffered an actual forensic disa
as a result of a delay in complaint, the court must:

(a) inform the jury that because of the passage of time, the defdmaashown he of
she has suffered a disadvantage in
delay in complaint;

(b) explain the nature of the disadvantage suffered by the defendant according
circumstances of the case; and

(c) inform the juy that they may take that disadvantage into account in deci
whether the prosecution has proved its case beyond reasonable doubt.

3) For the purposes of stdection (2), the mere fact of delay, however long, is not tg
regarded as sufficient to givise to a warning.

4) The court must not warn or inform the jury about any forensic disadvantag
defendant may have suffered because of delay except in accordance with this section. N
form of words can be used by the trial judge other thasetlset out in subection (2) and 4
court must not warn, or suggest to the jury in any way that it is dangerous or unsafe to
the accused because of the effects of a delay in complaint.

(5) This section abolishes the power of the court to give dhenton law warning known
as theLongmarnwarning Longman v The Quedh989) 168 CLR 79).

(6) For the purposes of stgection (2), delay includes delay between the alleged offe
and the complainantés first report to t

) The court need not corypwith subsection (2) if there are good reasons for not d¢
so but must state those reasons in writing.

(8) For the purposes of this section, the factors that may be regarded as establis
actual forensic disadvantagelude, but are not limiteat the following:

() the fact that any potential withesses have died or are unable to be located;

(b) the fact that any potential evidence has been lost or is otherwise unavailable
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Judicial Warnings: Appeal Against Impermissible Warnings

Recommendatian 2.2

Q This section applies to prescribed sexual offence proceedings.

(2) The AttorneyGeneral or the Director of Public Prosecutions may appeal to the (
of Criminal Appeal against any warning, direction or suggestion which contray
s165B of theEvidence Acll995 pronounced by the court of trial to which the Cro
was a party.

3) The Court of Criminal Appeal must determine whether the warning, directio
suggestion pronounced by the court of trial contravenes s165B dvitlence Act
1995.

4) If the Court of Criminal Appeal determines that there is a contravention of s16°f
the Evidence Actl995, the Court of Criminal Appeal must order the court of tria
either discharge the jury or withdraw the warning, direction or suggestion made

jury.

Prescribed sexual offence proceedimgeans proceedings in which a person stands cha
with a prescribed sexual offence, whether the person stands charged with that offence i
together with any other offence (as an additional or alternativat) and whether or not th
person is liable, on the charge, to be found guilty of any other offence.

Dissensions

Tim Ellis, Tasmanian Director of Public Prosecutions does not agree that Recommendation 2.2
should be adopted in Tasmania since the lawasmaniaalreadypermit the type ofappeal
described in Recommendation 202be made.

Judicial Warnings: Reform of the Crofts Warning

Recommendation 2.3

QD If a court directs a jury under s61*, the judge must not, in addition, warn or sugg
anyway to the jury that they are enti
less reliable because of the length of time before the complainant made ei
preliminary or a formal complaint.

2) Where no s61* direction is given, the judge mudtatherwise warn or suggest in ar|
way to the jury that they are entitl
reliable because of the length of time before the complainant made either a prelir
or a formal complaint.

3) This section alshes the common law warnings known as Kiley and theCrofts
warnings (se&ilby v The Queefi1973) 129 CLR 460Crofts v The Queef1996) 186
CLR 427).

4) For the purposes of this sectigureliminary complaintis defined as any complain
otherthat he compl ainantés first for mal v
or in anticipation of, criminal proceedings in relation to the alleged offence.
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®)

For the purposes of this sectidormal complaini s def i ned as t
formal witness statement to a police officer or other qualified person given in rel
to, or in anticipation of, criminal proceedings in relation to the alleged offence.

Replace with the appropriate State or Territory provision: s€@4ninal Procedure
Act 1986 (NSW); s71Evidence (Miscellaneous Provisions) A&91 (ACT); 36BD,
Evidence AcLl906 (WA); s34M Evidence Acii929 (SA); s371ACriminal Code Act
1924 (Tas); s4(5%exual Offences (Evidence and Procedure)RT)

Judicial Warnings: Reasondor Delayin Complaint

Recommendation 2.4

)

)

Where a s6type direction* is given by the court, the court must, in addition, infg
the jury about the complainantdés rea
reasons are admitted into evidencéhweference to the particular circumstances
the case.

Where no s6iype direction* is given by the court, the court must inform the j
about the complainantdés reasons for
are admitted into evidee, with reference to the particular circumstances of the cas

Replace with the appropriate State or Territory provision: s€®#ninal Procedure
Act 1986 (NSW); s71kEvidence (Miscellaneous Provisions) A&91 (ACT); 36BD,
Evidence Acfl906 (WA); s3M Evidence Actl929 (SA); s371ACriminal Code Act
1924 (Tas); s4(5%exual Offences (Evidence and Procedure)XE).

Judicial Warnings: Appeal Against Impermissible Warnings

Recommendation 2.5
[amendment to the Criminal Appeal Act 1912 (NSW)]

)
@)

©)

4

Prescribed sexual offence proceedingsans proceedings in which a person stands chal

This section applies to prescribed sexual offence proceedings.

The AttorneyGeneral or the Director of Public Prosecutions may appeal to the (
of Criminal Appeal against any warning, direction or suggestion which contray
[the provision that abahes theCrofts direction]* pronounced by the court of trial t
which the Crown was a party.

The Court of Criminal Appeal must determine whether the warning, directio
suggestion pronounced by the court of trial contravenes [the provision thathabkg
the Croftsdirection]*.

If the Court of Criminal Appeal determines that there is a contravention of
provision which abolishes th€rofts direction]* the Court of Criminal Appeal mus
order the court of trial to either discharge the jury dhdriaw the warning, direction o
suggestion made to the jury.

To be filled in with the appropriate provision in each State and Territory, ag
Recommendation 2.3.
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with a prescribed sexual offence, whether the person stands charged with that offence i
together with any other offence (as an additional or alternative count) and whether or |
person is liable, on the charge, to be found guilty of any offeanae.

Dissensions

Tim Ellis, Tasmanian Director of Public Prosecutions does not agree that Recommendation 2.2
should be adopted in Tasmania since the law in Tasmania already permits the type of appeal
described in Recommendation 202be made.

Judicial Warnings: Reform of the Corroboration and Murray
Warnings

Recommendation 2.6
[amendment to sS165A(1), Uniform Evidence Act]

Q) A judge in any proceeding in which evidence is given by a child before a jurynigius
do any of the following:

(e) in the @ase of a criminal proceedidggive a warning or suggestion to the jur
that, because there is only one witness (the child) asserting the commission
offence, the evidence of the child should be scrutinised with great care.

Judicial Warnings: the form of warning to be given in relation to
chil drenbés evidence

Recommendation 2.7
[this section replaces s165A(2), Uniform Evidence Act]

Warnings about a particular childos ey
Q) This section applies to evidence given by a child in prescribed sefieaices
proceedings before a jury.

2) In accordance with sukection (3), a judge in any proceedings in which evidenc
given by child may warn the jury of the need for caution, and the reasons why, th
should be careful in accepting part or theowhe of t he <chil doés
to be given to it.

3) For the purposes of stdection (2), the judge must not give a warning, or inform
jury unless:

(a) a party has requested that the judge do so; and

(b) the judge is satisfied that theeeevidence, rather than mere speculation, that
reliability of the childbés testi mo

(i) the style and content of the questions put to the child during one or
formal interviews; or
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(i) an intellectual disabty or cognitive impairment possessed by the child.

4) A judge need not give a warning under sggtion (2) if there are good reasons for 1
doing so but must state those reasons in writing.

(5) Sections 164 and 165 are subject to this clause.

(6) This section abolishes any other common law power of a judge to give a warning
to i nform, the jury about the relia
section abolishes the common law warnings known adMiimeay and theLongman
warnirngs (seeR v Murray(1987) 11 NSWLR 12 andongman v R1989) 168 CLR
79).

Formal interviewis defined as any interview conducted by a police officer or other qual
person in anticipation of criminal proceedings in relation to the alleged offence.

Judicial Warnings: Appeal Against Impermissible Warnings

Recommendation 2.8
[amendment to theCriminal Appeal Act1912 (NSW)]

Q) This section applies to prescribed sexual offence proceedings.

2) The AttorneyGeneral or the Director of Public Prosecutiorsyrappeal to the Cour
of Criminal Appeal against any warning, direction or suggestion which contray
s165A of theEvidence Actl995 pronounced by the court of trial to which the Cro
was a party.

3) The Court of Criminal Appeal must determine whethige warning, direction or
suggestion pronounced by the court of trial contravenes s165A dvidence Act
1995.

4) If the Court of Criminal Appeal determines that there is a contravention of s165
the Evidence Acfl995, the Court of Criminal Appeatust order the court of trial tg
either discharge the jury or withdraw the warning, direction or suggestion made

jury.

Prescribed sexual offence proceedimgeans proceedings in which a person stands cha
with a prescribed sexual offence, whettier person stands charged with that offence alon
together with any other offence (as an additional or alternative count) and whether or |
person is liable, on the charge, to be found guilty of any other offence.

Dissensions

Tim Ellis, Tasmania Director of Public Prosecutiordoes not agrethat Recommendation 2.2
should be adopted in Tasmania since the law in Tasmania already permits the type of appeal
described in Recommendation 202be made.
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Judicial Warnings: Abolition of the Markuleski Direction

Recommendation 2.9

Q This section applies to prescribed sexual offence proceedings.

(2) A judge must not warn, or suggest in any way, to the jury that where they enter
reasonable doubt concerning the truthfulness or reliability of a eompl ant 6 s
in relation to one or more counts, that doubt must be taken into account in asses
truthfulness or reliability of the <c

3) To avoid doubt, this section prevents the power of a judge to give a gaoniar to
inform, the jury in accordance with the direction known asvekuleskidirection.

Prescribed sexual offence proceedimgeans proceedings in which a person stands cha
with a prescribed sexual offence, whether the person stands chatigeldatvoffence alone ol
together with any other offence (as an additional or alternative count) and whether or |
person is liable, on the charge, to be found guilty of any other offence

UnreasonableJury Verdicts

Recommendation 2.10
[amendment tos 6 of the Criminal Appeal Act 1912 (NSW)]

(2A) Where an appeal is made by a person convicted of a prescribed sexual offer
appeal court must not consider:

(@) the length of time before the complainant made either a preliminary or a fq
complaint;or

(o) the | ack of evidence suppor ttdastimgny asi
the basis for a determination that the verdict returned by the jury is unreasd
and incapable of being supported.

Preliminary complaintis defined as any complaimtt her t han the <co
witness statement to a police officer given in relation to, or in anticipation of, a crir
proceeding in relation to the alleged offence.

Formal complainti s defined as the ¢ omplteanenhta a pdice
officer or other qualified person given in relation to, or in anticipation of, criminal procee(
in relation to the alleged offence.

Prescribed sexual offence proceedimgeans proceedings in which a person stands cha
with a prestdbed sexual offence, whether the person stands charged with that offence a
together with any other offence (as an additional or alternative count) and whether or |
person is liable, on the charge, to be found guilty of any other offence.
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Amendment toExceptionto the Hearsay Ruleunder UEA

Recommendation 3.1

It is recommended that the following sséctions be inserted into s66 of the UEA:

(2B)

(2C)

For the purposes of stdection (1), if that person is a complainant in a child sex
assault fial and has been or is to be called to give evidence, the hearsay rule dg
apply to evidence of a preliminary complaint given by:

(a) that person; or

(b) a person who saw, heard or otherwise perceived the preliminary complaint
made;

regardless fowhen the preliminary complaint was made.
A preliminary complaint is defined as any complaititer thant he compl a

formal witness statement to a police officer or other qualified person given in rel
to, or in anticipation of, crimmal proceedings in relation to the alleged offence.

Amendment to theHearsay Ruleat Common Law

Recommendation 3.2

)

)

©)

4

®)

This section applies in prescribed sexual offence proceedings and despite an
rule of law to the contrary.

If the complainanhas been or is to be called to give evidence, the hearsay rule
not apply to evidence of the nature and contents of a preliminary complaint given

(@) by the complainant; or

(b) a person who saw, heard or otherwise perceived the preliminary comgizigt
made;

regardless of when the preliminary complaint was made.

Evidence that is admitted under this section of the nature and contents (
compl ainantés preliminary compl aint
asserted in the preliminagpmplaint.

I f evidence of a child compl ainant &g
warn the jury that the evidence may not be as reliable as original evidence.

A preliminary complaint is defined as any complaititer thanthe compla n a n't @
formal witness statement to a police officer or other qualified person given in rel
to, or in anticipation of, criminal proceedings in relation to the alleged offence
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Di recti ons Co n chbilties as\yitng€sses | dr en 6 s

Recommenddion 3.3

Q This section applies to proceedings in respect of a prescribed sexual offence.

(2) In a proceeding in which there is a jury and the complainant is under the age
years, the judge must give the jury the following instructions:

(&) even vey young children can accurately remember and report things that
happened to them in the past, but, because of development differences, ¢
may not report their memories in the same manner or to the same extent
adult would;

(b) this does nomean that a child witness is any more or less reliable than an
witness;

(c) sometimes children give incomplete or inconsistent accounts of things that
happened to them but there is no research to show that inconsistencig
incompleteness maghe child is fabricating;

(d) research has shown that most children are highly resistant to abuse sugg
and it is difficult to make children give false reports of abuse;

(e) t hus, when deciding how much wei
important for you to distinguish between opmmed questions aimed ¢
obtaining information, from leading questions that might put words into t
mouths.

Dissensions

Tim Ellis, Tasmanian Director of Public Prosecutions does not agree with paragjéphof
Recommendation 3.3 in that it is an assertion of fact that should not be given by a trial judge to a
juy. Ni ck Cowdery, NSW Director of Public Prosecut
paragraphs (2)(c) and (d) and prefers that the direb&agiven without such wording.

Directions Concer ni n dbilies asyitnéssesn g Ch i

Recommendation 3.4

Q) This section applies to proceedings in respect of a prescribed sexual offence.

2) In a proceeding in which there is a jury and theglainant is under the age of 5 yea
the judge must give the jury the following instructions:

(@) although children under the age of 5 years typically report less detail than
children or adults, the information they recall can be just as accurate;

(b) depending on how they are questioned, children under the age of 5 years
more open to suggestion than older children, although research has show
have difficulty remembering the suggestions put to them after a short peri
time;
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(c) thereliability of the evidence of very young children depends on the way the
guestioned. It is important, when deciding how much weight to give to a
young <chil dbds evi denc e-endetl questionssaimed:
obtaining information,from leading questions that might put words into th
mouths.

Dissensions:

Nick Cowdery, NSW Director of Public Prosecution
(2)(b) and prefers that the direction be given without such wording.

DirectionsConcer ni ng Chil drends Responses

Recommendation 3.5

Q This section applies to proceedings in respect of a prescribed sexual offence.

2) In a proceeding in which there is a jury and the complainant is under the age
years, the judge mugive the jury the following directions:

(a) there is no one set of symptoms or behaviours that all sexually abused cl
display. Depending upon the individual child and their circumstances, ¢
children may exhibit a number of symptoms whereas sthitdren may exhibit
none at all;

(b) sexual abuse may not result in physical symptoms and physical evidence th
be detected by a medical examination;

(c) very often victims of sexual abuse do not cry out for help, resist or escape
the offender;

(d) they often delay their complaint of abuse for months or years and there ma
number of reasons why a child will delay their complaint, such as threa
themselves or their loved ones, or fear they will not be believed or they w
blamed. Thg may feel ashamed, embarrassed or responsible for the abuse
might want to protect the abuser if it is someone they love or trust and they
not know that the abuse is wrong. They may not have the language to de
what has happened to them,tmadarly if they are very young;

(e) some children may exhibit particular behaviours as a result of being sex
abused that are counterintuitive and may not appear to make sense to th
layperson;

() the behaviours that have been reported irsthentific literature include: delay ir
complaint for months or years; disturbed sleep patterns and/or nightm
bedwetting; disturbed behavioural patterns; learning difficulties, fearfulness
general emotional upset; retraction of the complaint; alezad behaviour; and
ongoing contact and/or affection for the alleged offender;

(g) because a child exhibits some or all of these particular behaviours, that do
necessarily mean that sexual abuse has occurred.
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Dissensions

Tim Ellis, Tasmaniarmirector of Public Prosecutions does not agree with paragraphs (2)(a), (b),
(e), (f) or (g)of Recommendation 3.&nd does not agree the information in these paragraphs
should be given to the jury by a trial juddéick Cowdery, NSW Director of Public Presutions
considers that the second sentence of (2)(a) should be omitted and also that (2)(f) and (g) should
be omitted.

Expert Witness Testimony

Recommendation 3.6

That noRUEA jurisdictions enact provisions similar to ss79(2) and 108C of the UEA in ¢
to allow the prosecution to lead evidence from an expert witness that is relevant only
complainantdéds credibility.

Eliminating Concoctionin Relation to Joint Trials

Recommendation 3.7

That the following provision be enacted in the relevant crihpnacedure legislation of eac
State and Territory except Western Australia and Queensland:

Q) The powers in this section may be exercised by a court on its own initiative or
application by an accused and may be exercised before or during a trial.

2) A court may amend or revoke an order made under this section.

©) If a court is satisfied that an accused is likely to be prejudiced in the trial
prosecution notice or indictment because it contains 2 or more counts, the cou
orde®

(a) thatthe accused be tried separately on one or more of the counts; and
(b) in consultation with the prosecutor, the order in which the counts will be tried
4) Despite suksection (3) and any rule of law to the contrary, if 2 or more col
charging sexual ofinces are joined in the same indictment, it is presumed that {
countsare triable together.
(5) The presumption created by ssixction (4) is not rebutted merely because:
(a) the evidence on one count is inadmissible on another count;
(b) the evidencegainst one of the accused is not admissible against another.
(6) In deciding whether to make an order under subsection (3), the court must have
to whether the likelihood of the accused being prejudiced can be guarded again

direction to thgury.

) In considering, for the purposes of ssdxtion (3), the likelihood of an accused bei
prejudiced in a trial by a jury of an indictment that contains 2 or more counts
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sexual nature, the court must not have regard to:

(&) whether or not ther is a reasonable explanation in relation to the evide
consistent with the innocence of the defendant;

(b) the possibility that the evidence of a witness or the evidence of two or
withesses may be the result of concoction, collusion or suggestion.

Dissensions:

Nick Cowdery, NSW Director of Public Prosecutions considers that paragraph (7) in
Recommendation 3.7 is sufficiefly itself,to eliminate the issue of concoction when a trial judge
is deciding whether or not to order a joint trial.

Eliminating Concoctionat the Admissibility Stage under the UEA

Recommendation 3.8
Insert the following sub-section into s97 of the Uniform Evidence Act:

In considering whether the evidence has significant probative value for the purpos
subsection (1), theotirt must not have regard to the possibility that the evidence may b
result of collusion, concoction or suggestion.

Insert the following sub-section into s98 of the Uniform Evidence Act:

In considering whether the evidence has significant probatilge vior the purposes o
subsection (1), the court must not have regard to the possibility that the evidence may
result of collusion, concoction or suggestion.

Insert the following sub-section into s101 of the Uniform Evidence Act:

In considering, fothe purposes of subsection (2), whether the probative value of the evi
substantially outweighs its prejudicial effect, the court must not have regard to the pos
that the evidence may be the result of collusion, concoction or suggestion.

Eliminating Concoction at the Admissibility Stage under the
Common Law

Recommendation 3.9
That the following provision be enacted in SA and the NT:

Q) In a criminal proceeding, propensity evidence and similar fact evidence must 1
ruled inadmissible orhe ground that it may be the result of concoction, collusior
suggestion.

2 The weight of the probative value of the propensity or similar fact evidence
question for the jury, if any.
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Warnings Regarding Concoction

Recommendation 3.10

That the 6llowing provision be enacted in the relevant criminal procedure legislation of
State and Territory:

Q If the court is satisfied, on the balance of probabilities, that the defendan
demonstrated there is a real chance of concoction, collusguggestion between twe
or more witnesses, the court may, on application by the defendant, inform the ju
if they are satisfied there is a real chance of concoction, collusion or suggestior
may take that into account when assessing the ciigdifila witness.

(2) For the purposes of stdection (1), the balance of probabilities test will not
satisfied merely because there is evidence to show that the witnesses kn
previously knew, each other, or have knowledge of, or previously hasldage of,
each other.

Dissensions

Tim Ellis, Tasmanian Director of Public Prosecutiatissents fromRecommendation 3.10, in
particular that there should be a two stage-fiading process regarding concoction. He believes

that the matter of concoctipif raised at trial, should be left to the julyick Cowdery, NSW
Director of Public Prosecutions does not agree that the defendant should be required to
Recommendation 3.10 since support for a

Overcoming the Effect of Phillips

Recommendation 3.11

That the following provision be enacted in all States and Territories:

Q) This section applies to proceedings in respect of a prescribed sexual offeng
despite any other rule of law to the contrary if 2neore counts charging sexu:
offences involving different complainants are joined in the same indictr
[information, presentment].

2) In a joint trial involving two or mo
compl ai nant 0édseximboaats and beravioarloflthe gefendant, and/o
circumstances giving rise to the sexual acts, is admissible as corroborative evidg
relation to t he i ssue of Il ack of
compl ai nant 6)ficieni rélationdhip, rinterms of theacircesmsthnces ar
events giving rise to the offences, between the evidence of the first and s
complainants. These circumstances can include but are not limited to:

(i) the proximity in time of the sexual acts;
(i) the number of occurrences of the sexual acts;
(i) the behaviour accompanying the sexual acts, including evidence of the U

intoxicating substances, pornography, force, violence or threats of forg
violence; and

activate
ireal

ch
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(iv) the social context surrouimgy or relating to the sexual acts.

3 In considering whether a sufficient relationship exists for the purposes -Gestibn
(2), it is not open to the court to decide that a sufficient relationship does not
merely because of an absence of stgkamilarities in the evidence of the first ar
second complainants about the sexual acts of the defendant

Dissensions

Tim Ellis, Tasmanian Director of Public Prosecutiatissents fromRecommendation 3.11, in
particular that the issue of lack of consenone complainant is not overcome by demonstrating
lack of consent in other complainants.

Abolition of the Striking Similarities Test under the UEA

Recommendation 3.12
Insert the following sub-sections into s97 of the Uniform Evidence Act:

3) The following subsections apply to proceedings in respect of a prescribed s¢
offence and despite any other rule of law to the contrary if 2 or more counts chg
sexual offences involving different complainants are joined in the same indict
[information, presentment].

4) In considering whether evidence about the sexual conduct of the defendal
significant probative value for the purposes of subsection (1), the court must no
regard to whether that evidence has striking similarities with othéemse about the
sexual conduct of the defendant.

(5) It will be sufficient for evidence about the sexual conduct of the defendant to
significant probative value if that evidence shows the defendant has commit
charged or uncharged act of a saixuature of any kind against or in the presence
child.

Insert the following sub-sections into s98 of the Uniform Evidence Act:

3) The following subksections apply to proceedings in respect of a prescribed s¢
offence and despite any other rulelaf to the contrary if 2 or more counts chargi
sexual offences involving different complainants are joined in the same indict
[information, presentment].

4 In considering whether evidence of two or more events which describe the s
conduct ofthe defendant has significant probative value for the purposes of subs
(1), the court must not exclude the evidence solely on the basis that the

insufficient similarities (or no Os
defendant.
5) It will be sufficient for the evidence of two or more events to have significant prob

value if the evidence shows that the defendant has committed charged or unc
acts of a sexual nature against a child, irrespective of whether the acte itheobame
or different sexual conduct on the part of the defendant.

Note: For example, if event 1 describes the commission of oral sex by the defend
a witness and event 2 describes the commission of sexual penetration by the de
on another witess, these events will have the required degree of similarity to sz




32 Alternative Models for Prosecuting Child Sex Offences in Australia

the significant probative value test in ssdction (1).

Insert the following sub-sections into s101 of the Uniform Evidence Act:

(5) The following subksections apply to proceedings respect of a prescribed sexu
offence and despite any other rule of law to the contrary if 2 or more counts chq
sexual offences involving different complainants are joined in the same indict
[information, presentment].

(6) In considering, forthe purposes of subsection (2), whether the probative valu
evidence about the sexual conduct of the defendant substantially outweig
prejudicial effect, the court must not have regard to whether or not the evideng
striking similarities with ther evidence about the sexual conduct of the defendant.

Abolition of the Striking Similarities Test at Common Law

Recommendation 3.13

That the following provision be enacted in the relevant criminal procedure legislatig
Queensland, SA and the NT:

(€N} This section applies to proceedings in respect of a prescribed sexual offenc
despite any other rule of law to the contrary if 2 or more counts charging s
offences involving different complainants are joined in the same indictr
[information, presentment].

2) In considering whether evidence about the sexual conduct of the defend
admissible as propensity or similar fact evidence, the court must decide whether:

(a) it has significant probative value; and

(b) the probative value of the eddce compared to the degree of risk of an un
trial is such that faiminded people would think that the public interest
adducing allrelevant evidence of guilt must have priority over the risk of
unfair trial.

3) In considering whether evidenabout the sexual conduct of the defendant
significant probative value for the purposes of-sabtion (2), the court must not hay
regard to whether or not the evidence has striking similarities with other evig
about the sexual conduct of the defent.

4) For the purposes of stdection (2), it will be sufficient for propensity or similar fa
evidence to have significant probative value if it shows that the defendan
committed charged or uncharged acts of a sexual nature against a clsiahcitire of
whether the acts involve the same or different sexual conduct on the part
defendant.
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Admissibility of Relationship Evidence

Recommendation 3.14

That the following provision be enacted in Queensland, SA and the NT:

Q) This section afpes to prescribed sexual offence proceedings and applies despit
other rule of law to the contrary.

2) This section applies to relationship evidence which is defined as evidence that
the nature of the relationship between the defendant ancbthplainant, and/or the
context and circumstances in which the alleged acts constituting the offences oc
Relationship evidence includes but is not limited to, evidence of sexual interest,
passion, motive, opportunity or intention on the péithe accused, whether occurrin
before or after the offences charged.

3) Relationship evidence that is relevant to a fact in issue is admissible in proceed
which this provision applies.

4) The possibility of a reasonable explanation consisteitt #e innocence of the
defendant is not relevant to the admissibility of evidence referred to isestibn (2)-

(5) Evidence which is admissible under ssdxtion (3) is only admissible for the limite
purpose of determining the nature of the relatiop between the complainant and t
defendant, and of enabling the evidence relied upon by the Crown in proof ¢
offences charged to be assessed and evaluated within a realistic contextud! settir

(6) Where relationship evidence is admitted under phovision, the court must:
(a) explain to the jury the limited purpose for which the evidence is admitted;

(b) direct the jury not to substitute the relationship evidence for evidence o
specific offences charged; and

(© warn the jury against engig in the following type of reasonifigthat becaus¢he
relationship evidence might show that the defendant has engaged imdtbenduct
he has a tendency to commit the type of offences charged.

) The court must not instruct the jury that they mustdatisfied beyond reasonab
doubt that the relationship evidence establishes the limited purpose for which
admitted; for example, that the defendant had a sexual interest in the complainan

1 This is taken from s398A(3) of tH@rimes Act1958 (Vic).
2 The wording of this suisection is takenrém the Victorian Court of Appeal judgment\fonarx[1999] 3 VR 618 at 12, per
Winneke P, Callaway JA and SouthweHJA.
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Suggestive Questions during the CrossExamination of child
Witnesses in Sexual Assault Trials

Recommendation 4.1
Q) This section applies to prescribed sexual offence proceedings.
(2) During crossexamination, the court must disallow a question put to a witness U

the age of 18 years, or inform the witnésat it need not be answered, if the quest
suggests a particular answer to which the witness is asked to agree.

Dissensions:

Nick Cowdery, NSW Director of Public Prosecutions considers Recommendation 4.1 is too wide
since suggestive questions aské&dw minor or technical matters will not pose a problem for
child witness.

Repetitive Questions during the CrossExamination of Child
Witnessesin Sexual Assault Trials

Recommendation 4.2
Q This section applies to prescribed sexual offence proceedings.
2) During crossexamination, the court must disallow a question put to a witness U

the age of 18 years, or inform the witness that it need not be answered, if the qU
is repetitive and if the witness has already answered the question.

3) For thepurposes of subection (2), a question is repetitive where the content of
guestion is largely the same as that of a previous question asked of the same wit

Dissensions:

Nick Cowdery, NSW Director of Public Prosecutions considers Recommenda®ios too wide
since repetitive questions asked about minor or technical matters will not pose a problem for child
witness and may assist the witness in answering the question.
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Questions about Lying during the CrossExamination of Child
Witnessesn Sexual Assault Trials

Recommendation 4.3

)
)

©)

(d)

This section applies to prescribed sexual offence proceedings.

During crossexamination, the court must disallow a question or statement put
witness under the age of 18 years, or inform the witness theéd not be answered,
the question, in any way, directly suggests that the witness is a liar or is lying ¢
lied.

For the purposes of sidection (2), examples of questions and statements tha
prohibited include but are not limited to:

@ Youbre lying, arenbét you?

(o) YOubre a | iar, arendt you?

(c) 1tdos all Il i es.

What youbve said is a pack of 1ies.

Questions about aPrior Inconsistent Statementduring the Cross
Examination of Child Witnessesin Child Sexual Assault Trials

Recommendaton 4.4

)
)

This section applies to prescribed sexual offence proceedings.
During crossexamination, the court must disallow a question put to a witness U
the age of 18 years, or inform the witness that it need not be answered, if the qU
is alput a prior inconsistent statement made by the witness, unless the courtis s
that the prior statement:

(a) is in fact inconsistent to the w

(b) is a prior statement about a matter relevant to a fact in issuetirathend

(c) does not relate solely to a trivial or irrelevant matter.
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Court-Appointed Intermediaries in Child Sexual Assault Trials

Recommendation 4.5

)
)

3

4

®)

(6)

This section applies to prescribed sexual offence proceedings.

A question must not be pub twitness under the age of 18 years during erg
examinationunlessthe question has been put in writirend has been assessed by
courtappointed intermediary, trained in the linguistic skills and cognitive developi
of children.

The intermediarynust state their opinion to the court as to whether the question ig

(@ able to be understood by a person
development; and

(b) an improper question.
For the purposes of stdection (3)(b), a question is fimoper if it:
(a) is misleading or confusing; or

(b) is annoying, harassing, intimidating, offensive, oppressivemiliating or
repetitive; or

(c) is put to the witness in a manner or tone that is belittling, insulting or other
inappropriate; or

(d) bhas no basis other than a stereotype (for example, a stereotype lbased the
witnessods sex, race, cindldgctuat eqr physica
disability).

Where the intermediary concludes that a question put to a witness during
examination is not able to be understood or is an improper question, the interm
must advise the court about whether or not the question canpheased and, if so
how it can be rghrased.

If the court accepts the opinion of the intermediarynust disallow such a questio
unless the question can bepterased.

Dissensions

He |

en O6Sullivan, former Judge of the Di
4.5 on the grounds that coappointed intermediaries are not workableha tontext of a trial.
Nick Cowdery, NSW Director of Public Prosecutions also dissents from Recommendation 4.5 on

the grounds that there must be scope for oral testing of evidence during a trial.

3 The requirement that the question be put in writing is to overcome the decislterinv R[2008] NSWCCA 122 which
held that thecrossexamination questions of an unrepresented accused did not have to be in writing before being

communicated to the intermediary and assessed by the court.

ct

c
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Specialist Child Sex Offences Court

Recommendation 5.1

That a Child Sex Offences Court be established in each Australian jurisdiction with
following features:

1)

2)

3)

4)

5)

6)

7

8)

9)

10)

11)

12)

13)

14)

15)

16)

17)

a core group of specialist judges experienced in sexual assault trials; with train
child behaviour and development, the problems confronted Ifigenous
complainants and complainants with cognitive disabilities, and sex offender beha
treatment options;

rotation of specialist judges through the sex offences court to minimise burnout;

establishment of a specialist prosecutorial unthvgrosecutors undergoing the sar
training as judges;

an ongoing training program for prosecutors and judges including support servig
allow for debriefing to prevent buout and high staff turnover;

appointment of one prosecutor to each C®&&ecto maintain continuity from bail t
committal through to sentencing;

specialist listing arrangements and a screening process to identify cases that fall
the child sex offences category;

case management to reduce delays and arrangegbraatters;

exemption of children from giving evidence at committal andtpaé hearings and
voir dires to reduce the number of times a child gives evidence;

designated courtrooms equipped with st#téhe-art CCTV facilities;

establishment of remote room located outside the court precinct with a wai
room/play area for complainants and support persons;

legislation to permitthepree cor di ng of -iachiefhciogskammatieny
and reexamination;

otherwise, mandatoryse of CCTV where preecording is not possible or unless tf
complainant chooses to give evidence in court;

trained intermediaries to convert defence counsel questions into age/cult
appropriate language for all child complainants and to adkisedurt on improper
guestions;

child witness service to prepare the child for court and provide gireé postrial
counselling;

mandatory treatment programs for all child sex offenders;

ongoing monitoring of defendants on bail, and of offers postonviction and post
release via compulsory attendance at compliance hearings;

the establishment of an IT system to track charges, dispositions, sentence, b
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probation conditions, status of the case and actions taken at each hearing;

18) introduction of the reforms recommended in this report concerning rules of evid
controls over crosexamination and judicial warnings.

Dissensions:

Hel en OO6Sullivan, former Judge of the District
above orthe grounds that coudppointed intermediaries are not workable in the context of a trial.

Dr Stephen Smallbone, Griffith University, does not agree with mandatory treatment for
offenders.

Legal Representativedor Child Complainants

Recommendation 6.1
That a pilot study of 100 child sexual assault cases be conducted in which legal represe
are appointed to represent child complainants and undertake specified tasks based ¢
listed in Table & in order to determine the impact of legal représsgmm on:

@ child complainantsd experiences as

() child complainantsd6 capacity to gi

(c) the operation of the criminal justice system.

Appointment of Intermediaries

Recommendation 6.2
[an alternative to Recommendtion 4.5]

QD This section applies to prescribed sexual offences proceedings.

(2) Where a child is to give evidence in prescribed sexual offences proceedings, thg
must appoint a registered intermediary to conduct the-esaamination of the child.

3) The function of the intermediary is to:
(&) communicate to the child, questions put to the child by the defendant;

(b) to explain such questions so far as necessary to enable them to be unders
the child; and

(c) communicate to the court, thesavers given by the child.
4 Any crossexamination of the child in pursuance of subsection (2) must take plal
the presence of such persons as the rules of court or a direction by the judg

provide, but in circumstances in which

() the judge, theorosecutor and legal representatives acting in the proceeding
able to see and hear the cregamination of the child and to communicate w
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the intermediary; and

(b) (except in the case of a videecorded crosexamination) the jury are able tees
and hear the crossxamination of the child.

(5) The intermediary appointed under this section is to take an oath or make a declg
in such form as the court thinks fit, that he or she will faithfully perform his or
function under subsection)(3

4) The intermediary appointed under this section who, while performing or purpor
performing his or her function under subsection (3), wilfully makes any fals
misleading statement to the child or to the court commits a crime and is liab
conviction to imprisonment for 5 years.

Dissensions:

Hel en O6Sullivan, former Judge of the District
6.2 on the grounds that cowappointed intermediaries are not workable in the context of a trial.

She beliges that judicial officers should be educatedulfil this role (see, for example, the AIJA
Benchbook on Children Giving Evidencd)ick Cowdery, NSW Director of Public Prosecutions

also dissents from Recommendation 6.2 on the grounds that there raaspbdor oral testing of

evidence during a trial.

A National Register of Intermediaries

Recommendation 6.3

That a National Register of Intermediaries be established, along with a code of practiceg
code of ethics to be overseen by an IntermediarydRatjon Board.

Less Adversarial Proceedings for Cases involving Indigenous
Complainants

Recommendation 6.4
That a pilot study of 100 child sexual assault cases be conducted in the jurisdiction

District Court or equivalent as less adversarial pedoggs in order to determine their impal
on:
@ I ndigenous child complainantsé exp
() I ndigenous child complainantsé cap
(c) reducing the rates ofaffending of Indigenous child sex offenderaga

(c) the operation of the criminal justice system.

That the pilot be based on the less adversarial model of the Family Court includir
following features:

Q a judgeonly trial;

C
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)

3
4
®)

(6)
()
@
9

(10)

(11)

(12)

specialist judges and prosecutors who receive training in chilélafswent and
behaviour, the dynamics of CSA, child sex offender behaviour and cultural awar
in relation to Indigenous issues;

control of proceedings by the trial judge, rather than by the parties;

the same judge to deal with each case fromrakto sentencing;

identification of the contentious facts and issues in the proceedings by the trial |
rather than the parties;

dispensation of the rules of evidence;
examination of witnesses by the trial judge where required;
exanination of witnesses by the parties only with the consent of the court;

judicial control over the admission of evidence and the witnesses to be called t
evidence;

legal representation for the child;

external assessment of the emoticarad mental development of the child by a cou
appointed social worker to expertly advise the trial judge; and

mandated sex offender treatment programs attached to all sentences, custd
otherwise.
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Introduction

1.1 It is widely accepted in Australia that child sexual assault (CSA) has particular features

that make it one of the most difficult crimes to prosecute (Brer@t@vle, 1991; Law Reform
Commission of Western Australia, 1991; Cashmore, 1995; Parliament of Victoria, Crime
Prevention Committee, 1995; Royal Commission into the New South Wales Police Service, 1997;
Queensland Crime Commissié@ Queensland Police Service, 2000SW Standing Committee
onLaw & Justice, 2002 As Cowdery (2002: 2) has observed:

[iln no other type of case must a prosecutor put forward a child as the most important and,
frequently, the only witness. In no other type of case are the alleged offenders as likely to be
trusted &mily members or friends of family members.

1.2 The difficulties with prosecuting child sex offencasise obvious problems for the
prevention of child sexual abuse @ivits prevalence in Austrafimnd the number of cases
substantiated by community seres agencies per yeafable 1 shows that thennual totalof
children involved in substantiated notifications of sexual abugeistraliaeach year for the eight
year period, 20001 to 200708, is remarkably condisnt.

1.3 Compared to crimes such asbery, there has been a sustained increase in the recorded
rates of sexual assault during the 1990s which has continued intmidh2000s. A major
contributor to this increase has beensein therecordedates ofsexual assault of young people

[iIn the 10year period between 1995 and 20p@Be incidence of recorded sexual assault for
children aged 4 years accaued for around 40 percent of all recorded sexual assaults
(Bricknell, 2008:3).

1.4 Although the increase in recorded sexual assauthe 314 years age groupas similar

to the 15+ yearsage group (23% and 24 %, respedhiei vel y),
increase among the to 14year age group was more than double that of people ageglehbs

(37% compared wi tgreatest méase,in recordedh sexudl assault being for

females (27% compared with 19% for males) (Bricknell, 2@88. | n 200 7, At he highes

4 A study of a community sample of 710 Australian women found that 35% had experiencedagithet or norcontact
abuse before the age of 16 (Fleming, 1997). Twenty per cent had experienced sexual abuse involving contact with an adult
before the age of 16, 12% hagperiencedhon-contact sexual abuse before the age of 16 and 3% reported unsaxted
contact with a peer. Dunne, Purdie, Cook, Boyle and Najman (2003) reported that, of 1784 Australian women and men aged
1859, 33.6% of women and 15 .-0&n eotfr anteinv ehda ds eexxupad r iaebnucseed bfienfoonr e t
women and 4% ofmen had experienced unwanted penetration or attempted penetration before the age of 16. Prevalence
refers to the actual extent of CSA in the community at a point in time compared to incidence which refers to the reported
number of cases within a specifipgriod of time. An increase in incidence does not necessarily mean an increase in
prevalence (Scott, 2000: 122).
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recorded sexual assault in Australia was for 10 to 14 year old females at 544 per 100,000
popul atiiloen 0r awnhes f or mal es Awere also highest a
population 10 to 14 year olds reporting a sexual

15 Whether these increases reflect a greater incidence of child sexual assault in the
Australian comruanity is uncertain, and may be due to an increased willingofebge public to
reportCSA cases to the authorities, although it is acknowledged that most experiences of CSA are
not reported (London, Bruck, Ceci, & Shuman, 2005; Council of Australian Goests, 2009).

1.6 This significant increase in the rate of recorded sexual assault for those under the age of
15 yearsprovidesthe contextfor examiningthe barriers tohte prosecution of CSA casesince
both the investigation and prosecution of CSAesaarecharacterised by

(i) high attrition rates both after first report and prior to tri@bg¢k, David& Grant, 2001,
Crime & Misconduct CommissionQueensland2003; Wundersitz, 2003; Fitzgerald,
2006);

(i) a low guilty plea ratefor those charged wh a sex offence compared to other offences
(Fitzgerald, 2006);

(iii) the low probability of conviction if a case goes to t(lundersitz, 2003; Fitzgerald,
2006); and

(iv) in NSW, for example,more than half of appeals agairginviction were successfu
(56%), with the success rate for appeals increasing from 43.5% to T&89%en 2000
2003 (Hazlitt, Polett& Donnelly, 2004).

Data from New South Wales

1.7 The most comprehensive data that is availablehenprosecution of CSA comes from
New South Wale (NSW) which because ihas the largest population out of all the States and
Territories is likely to be representative of the situation in other Australian jurisdictions. For over
a decadeCSA casehaveconstitutel a significant proportion of all aninal trialsin NSW (16%

in the Sydney District Court and 42% in country District Courts) (Murphy, 198982008,the
NSW Bureau of Crime Statistics and ReseaNM&W BOCSAR) reported that in the NSW higher
courts, the mosirequently charged offence afl cases finalised was sexual assawith sexual
offences against children constitutibgo-thirds (65.9%) of all sexual assault offenceBl$W
BOCSAR, 2008).

1.8 During the 1990s, there was evidence of a declining guilty plea rate and increasing
numbes of cases going to trial (Cashmore, 1995; Gallaghetickey, 1997). More recent dta

from the NSWBOCSAR confirms this trend.Fitzgerald 2006: § reported thatdefendats
charged with a sex offen@gainsta child pleadedquilty in only 45% of cases the NSW higher
courtsduring 2004 comparedvith a guilty plea rate of 65.1%or defendants charged with assault

and a guilty plea rate of 70.7% for all offenéedhe guilty plea rate of 45% only compares
favourably with a guilty plea rate of 35.3% tmethigher courts for defendants charged with a sex
offence against an adult which may be due to the fact that lack of consent is not an element of an
offence when it involves a child.

1.9 In the NSW Local Courts, the guilty plea rate is even lower for effences withonly
20.6% of defendants charged with a sex offeagainst a child pleading guilty, compared to
47.3% of defendants chardewith assault and 57.1% of defendants charged with all offences
(Fitzgerald, 20069). This lower guilty plea ratéen the Local Courtsnay reflect the fact that less
serious sex offencesre less likely to beorroboragd by physicakevidence thus encouraging

5 ltis possible there is a link between low guilty plea rates and the emergence of sex offender registration schemas, as well

increasingpenalties for child sex offences. Such schemes, designed to reduce the likelihood of recidivism, are socially
stigmatising and limit work opportunities, perhaps making it less palatable for defendants to plead guilty. See further [5.1]
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defendants to pleaabt guilty, orthe possibility that magistrateseless able to be convinced af
defendah @ult than juriesn CSA case$Read, Connolly & Welsh, 2006)

1.10 The other key feature of CSA cases is that defesdaatless likely to be found guilty at

trial with only 8% of allreportedcases resulting in a conviction (Fitzgerald, 200Buring the

1990s, conviction rates at trial were found to be steadily decreasing compared to the category of
all other criminal offences combined as set out in Table 2 (Cashmore, 1995; CossinsMei}e1).
recent data in Tabl@® show that thizonviction ra¢ has continedto decrease.

1.11 Between 1998000, the conviction rate for child sex offences in the NSW higher courts
ranged between 20.7% to 16.8%, wathaverage of 22.2% (Tablg 3ror the years 2002006, it

was an average of 26.2% (Fitzger&d06). Studies in the USA show that conviction rates at trial
are also consistently low with most convictions resulting from guilty pleass§CWalsh, Simone

& Jones,2003; Motivans & Kyckelhahn, 2007)When we compare nesex offences with sex
offences defendants charged with a sex offence in the NSW higher courts have a much lower
conviction rate than those charged with a -ser offence (Fitzgerald, 2006), a difference
attributed to the low guilty plea rate for sex offences and the fact that theyahaigter rate of
dismissal without a hearing compared with other offences.

1.12 In 2004, 62% of defendants were acquitted of all child sex counts cednpath an
acquittal rate of 44% for all offences combined (Fitzgerald, 20062005, this acquittaiate was

61% wih a decrease in 2006 to 50% (NB®CSAR, 2008)although no comparative data with

other offences were availabl@he reasons behind the relatively high acquittal rate for child sex
offences, which has been consistent in NSW for more dhd@&cade, and the relatively dramatic
decrease in the acquittal rate in 2006, require further study to determine whether these trends are
likely to continue.

1.13 The other keyfeature to notd r o m Fi t(20@6)xstudy iis dhéatsex offences the
NSW higher courtsare much more likely to be dismissegon application by the Crown
compared with assault charges, with child sex offermmneg dismissed at a rate of 32.9%
compared with 23.5% of assault charges, indicating that thikag point for the attritionof CSA
cases.

1.14 In the NSW Local Courtghere is less likelihood @ conviction for a sex offence against

a child sincethe conviction rate for cases set down for trial was 14.9% for defendants charged
with a child sex offence, compared 43.4% for defendants charged with assdUlble 4)

Indeed out of the 228 defendants charged with a sex offence in 2004, 138 or 60.5% had their
charges dismissed, indicating thlaé majority of cases of child sexual assaaltnot proceedo

trial in the NSW Local Courts. In relation to that subset of cases tti@ proceed to trial36.6%

of defendants charged with child sex offeswsere found guilty of at least one offence, compared

with 52.5% of defendants charged with assault. However, the atimmvirate at trial for
defendants charged with a sex offence against an adult was higher at 39.2% in 2004 in the NSW
Local Courts (Fitzgerald, 2006: 8).

® Note that the dta in Table 3 are based on cases set down for trial, some of which do not actually proceed to trial.
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Table 1. Number Of Children In Sexual Abuse Substantiations

20002008
2006 | 200F | 2002 | 2003- | 2004 | 2005 | 2006 | 200* | 8 YEAR
01 02 03 04 05 06 07 08 TOTAL
NSW 1,924 | 2,091 | 1,940 | 1,929 | 1,629 | 1,914 | 2,023 | 1,982 | 15,43Z

Victoria 574 545 532 611 647 653 469# 406 4,437

Qld 400 445 508 825+ 800 641 | A77## | 576 4,672
WA 317 327 234 228 228 196 217 253 2,000
SA 171 160 167 144 107 128 90 83 1,050
Tasmania 39 42 59 58 88 78 99 71 534
ACT 12 11 21 36 47 25 18 30 200
NT 38 29 32 69 28 25 60 110 391
ANNUAL

TOTAL 3,475 | 3,650 | 3,493 | 3,900 | 3,574 | 3,660 | 3,453 | 3,511 28,716

Notesto Table:

Source of data Australian Instiute of Health and Welfare (2009); Australian Institute of Health
and Welfare (2008); Australian Institute of Health and Welfare (20@@3tralian Institute of
Health and Welfar§2006); Australian Institute of Health and Welfare (200&)stralian Institite

of Health and Welfare (2004Australian Institute of Health and Welfare (2003); Australian
Institute of Health and Welfare (2002).

Disclaimer: filf a child was the subject of a substantiation for more than one type of abuse or
neglect, thentype ofabue and/ or neglect is assigned to the c¢
of a list in the following order: physical, sexual, emotional, neglect.

* New South Wales was unable to provide datahis perioddue to the ongoing implementation
of the daa systemTherefore the figure of 1,92@r 20032004 is an average of the other seven
years.

** According to Dr M Legosz, Crime and Misconduct Commission, QId, the large increase in
notificationsin Queenslanthetweer200304 and 20045, compared to othetates, was probably

the result of a foster care inquiry conducted by the Commission, which generated a large volume
of reports of child abuse.

#The Australian Institute of Health and Wel fare
data reportig arrangements, the Victorian child protection data for Z006nay not be fully
comparable with previous yearsd datao.

## The Australian Institute of Health and Welfare (2008: 69) states that the0ZO6&ta for
Queensland is interim and that the dats lbeen affected by changes in recording practice,
resulting in a decrease in notifications.
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Table 2.Conviction Ratesfor Child Sex Offencesn NSW Higher Courts
April 1991 7 April 1992 and January 1992 December 1996

Conviction Rate | Conviction Rate Overall Overall
at Trial (CSOs) | at Trial (AOOs) | Conviction Rate | Conviction Rate
(CSOs) (AOOs)
(%) (%) (%) (%)

April 1991 to
April 1992 38.0 46.7 (%) 66.5 No data
(Cashmore, 1995
Jan 1992 to
Dec 1992 39.8 43.6 72.6 80.0
(Cossins, 2001)
Jan 1993 to
Dec1993 36.5 39.4 70.6 77.5
(Cossins, 2001)
Jan 1994 to
Dec 1994 28.6 41.7 67.0 80.3
(Cossins, 2001)
Jan 1995 to
Dec 1995 335 37.9 71.6 79.4
(Cossins, 2001)
Jan 1996 to
Dec 1996 33.3 37.9 67.6 77.9
(Cossins, 2001)
Jan 1992 to
Dec 1996 34.1 40.3 69.7 79.1
(Cossins2001)

Notesto Table:
1. CSOs ¢hild sex offencés

2. AOOs @ll other offences excluding child sex offences

3. Conviction rate at trial represents those cases where the accused pleaded not guilty but
was found guilty at trial (as aqportion of all cases finalised).

4, Overall conviction rate represents those cases that resulted in guilty by verdict and guilty
pleas (as a proportion of all cases finalised).

5. In the study by Cossins (2001) outcome of charges data was supplied\8MhBureau
of Crime, Statistics and Research.

6. Note that the category of all other offences will include some offences that are even more
difficult to prosecute than child sex offences, such as assaults by police (Anderson, 1995).

7. (*) This figure isbased on a calendar year period.



46 Alternative Models for Prosecuting Child Sex Offences in Australia

Table 3. Court Outcome for Persons Chargedwith a Child Sex Offence
in NSW Higher Courts
January 1998 To September 2001*

1998 1999 2000 2001
VEAR (%) (%) (%) (%)

Guilty by verdict 20.7 249 21.1 16.8
Not guilty by 36.4 37.2 43.7 38.4
direction or verdict
Other# 429 37.9 35.1 44.8
TOTAL (%) 100 100 99.9 100
TOTAL NUMBER
OF MATTERS 280 285 199 125
Notesto Table:
* Source of data NSW Bureau of Crime Statistics and Research. The data in this table

deals with outcmes of trial for all persons charged with a child sexual assault offence as their
principal offencethe conviction rate (guilty by verdict) represents those found guilty at trial (as a
proportion of all cases finalised). Only the first nine months & ftat2001wasavailable. Note

that, unlike the data in Table ¥ a person was convicted of a child sexual assault offence
additionto a more serious offence, the data supplied by the NS®ER does not record the
conviction in relation to that chilsexual assault offence.

# Other includes remitted to local court, accused failed to appear, no further proceedings
(Crown application), accused deceased, plea accepted in full discharge of indictment, charges
determined not appropriate, guilty plea withinal, offences taken into account, stay of
proceedings, referred to Mental Health Review Tribunal.
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Table 4 Court Outcome for Persons Chargedwith a Child Sex Offence

Compared with Persons Chargedwith Assault Finalised

in the NSW Local Courts for 2004

SEX OFFENCE

AGAINSTA | OUTCOME As(r?OA%%T OUTCOME
1) * [0)
CHILD (no. of (%) defendants) (%)
defendants)

\?e“r'é% hed 34 14.9 5,832 47.4

Acquitted** 45 19.7 2,624 21.3

dclgfnrgiz - 138 60.5 3,350 27.2

Other~ 11 4.9 492 41

Total 208 100 12,298 100

Notesto Table:

1.

*%*

*k%k

Source of databased on data reported in Fitzgerald (2006: 9) after recalculation to enable
the datad be compared to that in Table 3

Fitzgeral dbs dat a idefenbaatsampéaring im thé KW Localmb e r
Coutts for sex offences against children compared with the number of defendants charged
with assault.

Another way of calculating the conviction rate is by counting the numbgrasfesthat

result in a conviction(see Table 2 Note that the number of algges will always be

greater than the number of defendants since any one defendant can be charged with more
than one offence.

Defendant guilty of at least one charge.

Acquitted of all charges except faffewdefendarga who hadotherguilty plea.

Charges dismissed without a hearing mok#dgause no evidence offered by prosecutor

Cases stood out of list or arrest warrant issued

of
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Data from other Australian jurisdictions

1.15 The only other data available to the Committerelation to convictiomates for child sex
offenceswas from South AustraljdVestern Australiand the Northern Territory

1.16 For the years 1999 and 2000, thevere a total of 58 trials for 42 child sexual assault
matters involving 48 final outcomas South Australia(SA). Of these 42 matters, 24 per cent
occurred in country locations. In terms of final outcomes (including matters that were retried),
only 33 per cent of matters resulted in a guilty verdict, with 55 per cent found not guilty whilst 12
per cent were nollerpsequi (Office of the Director of Public Prosecutions, 2001). Interestingly, a
not guiltyverdict was more common in matters where the child was aged 13 to 17 years, such that
an accused person was more likely to be found guilty in matters involvingggowhildren
(Office of the Director of Public Prosecutions, 2001: 34). Of children aged 12 years and under,
there was a guilty verdict in relation to 57.1 per cent of matters, compared to 22.9 per cent of
matters involving children aged 13 to 17 yeadrsa study by Wundersitz (2009), only 9.9% of
incidentsof child sexual assauitacked from first report to court resulted in a finding of guiitt

at least one offence

1.17 In 2002, Ferrante & Fernandez (2002: 14) reported on the court outconihe ®122
sex offence charges finalised in the Higher Courts of Western AugWéha between January
1996 to December 2000.f Ghese,the majority (5,449 064.7%) were child sex offenceshe
overall conviction rate for child sex offences was 64.5% Wwhitcludes guilty pleas and guilty
verdicts, however, no conviction ratetrial was reported by Ferrante & Fernandez (2002: 16).

1.18 The Northern Territory Board of Inquiry into the Protection of Aboriginal Children from
Sexual Abuse (2007: 250) repedt that out of 729 reports of child sex offencedNtmthern
Territory (NT) Police from 200402 t0200506, 305defendantsvereapprehendedOf those, 272
defendantgproceeded to court and 242 weneolved in finalised case®f those, 152 (62%)
were faund guiltyalthough this figure includes both guilty verdicts and guilty pl&as. majority

of guilty verdicts resulted from guilty pleas althoughaonvidion rate at trial was reported.

1.19 Datafrom the other Australianjurisdictions were either not available orunobtainable.

For example, although the Victorian Law Reform Commisgi/dhRC) (2001) reported the
outcome of rape prosecutions for two 12 month periods (1997/1998 and 1998/1999), it did not
differentiate between trials involving childnd adlt complainants VLRC, 2001: 42). In
Queensland, the Queensland Crime Commission and Queensland Police Service (2000) published
data on the increase in child sex offences reported to police between 1995 and 1998 (from 2,502 to
4,402) although prosecuti@mnd conviction rates were not available.

1.20 In 2003, the Crime and Misconduct Commission, Queeng0@3: 57)reported on the
progression of all sex offences from 1994 to#2@D1, although these figures were abte to be
disaggregated into chilsexual assault cases and sex offences committed against a0uitsf a

total of 28,777 appearances for sex offences in the Queensland Magistrateb&tmatn 1994

to 2001, 64% of cases were committed to a higher court for trial or sentencing, 286 we
withdrawn or dismissed and 9 per cent of accused were found guilty (Crime and Misconduct
Commission, Queensland, 2003: 57). Of those that were comrtoti@dhigher court for trigl
approximately 35 per cemierediscontinuedand of those thatrpceededa total of 12,451), %
were found not guilty, 9% of accused were discharged and 83% were foltgdegthier by plea

or at trial (Crime and Misconduct Commission, Queensland, 2003FE&&n the data in other
jurisdictions, it is likely that this highazwviction rate is a result of a high guilty plea rate.

1.21 The lack of data from other jurisdictions means that it is not possibpriolude
definitively that low conviction rates fochild sex offencesmre a feature oévery Australian
jurisdiction. Havever, anecdotal information from prosecutors and judgasthe Committee
suggests that the pattern of low conviction rates seen in Bi8¥8outh Australia islso evident
in the other States and Territories.

” In Queensland, because many sex offences are not age or gender specific, the courts do not record information about the age

or the gender of complaants in sexual assault cases (personal communication from Margot Legosz, Crime and Misconduct
Commission, Queensland, May 2004).
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Attrition rates in child sexual assault cases

1.22 In Australia, we now have two comprehensive studies that have looked at the attrition
rates of child sexual assault matters after first report to pphoel the stages at which cases drop

out of the criminal justice system. The first stigyWundergz (2003)involved aninvestigaion

of the attrition rate of child sexual assault cases recorded by police in South Australia from 1 July
2000 to 30 June 2001. Wundersitz (2003: 2) reported that police lodged 952 incident reports
where the victim was umd the age of 18 years at the time of the alleged sexual offence during
this period. Of these reports, the majority of alleged offenders were either related to, or
acquainted with, the victim:

i 38.8 per cent of the alleged offenders were family members;
i 46.3 per cent were unrelated but known to the victim; and
1 14.9 per cent were strangers.

1.23  Wundersitz (2003: 2) tracked tkdeopoutrate at four different stages of her study:

0] Stage I from police incident report to clearance;
(i) Stage2 i from apprehensiorof suspectto either court, family conference, caution or
withdrawal,

(iii) Stage 3 in relation to court cases, from first appearance to outcome; and
(iv) Stage 4 in relation to cases that resulted in a conviction, the type of penalbgadp

1.24 Wundersitz (2003: 3) cautions that care must be taken in relation to interpreting the
statistics from her study since, of the 952 incident reports, only 59.8 per cent had been cleared by
30 June 20020f the 569 reports that were cleared, gpsgs was apprehended in 36.3 per cent of
reports, the victim requested no further action in 16.6 per cent, 4.8 per cent were unfounded and a
caution was given in 0.9 per cent of reports. These figures indicate théghketrate of attrition

occurs athe initial stage of the criminal justice systeneither due to lack of apprehension of a
suspect obecauséhe victim requestno further action The highest rates of clearance occurred

in relation to reports where the alleged offender was known ateceto the childalthoughthe

child complainant was more likely to request no further action where the alleged offender was
relative(Wundersitz, 2003:-3).

1.25 From stage 1 to the stage 2, Wundersitz (2003: 4) trackedn8ient apprehensions

This was the counting unit used to deal with the fact that one suspect could give rise to more than
one incident report, that is, multiple offences, or that one incident could be cleared by the
apprehension of more than one suspect. Out of these 35Gapgions, 66 per cent led to a
prosecution in either an adult or youth court (Wundersitz, 2003: 4). Two hundred apprehensions
(56.2 per cent) involved an adult offender and proceeded to court whilst in relation to 24.7 per
cent,no court file could be faud whichappears tde thedrop-out rate at the adjudication stage

stage 3(Wundersitz, 2003: 5). Of the reports that resulted in a suspect being apprehended, it
appears that almost a quarter do not proceed to court or diversion (that is, 88 out aftt8s® m

did not proceed).

1.26  Wundersitz (2003: 5) encountered various difficulties when it came to tracking the
progress of cases from stage 2 to stage 3 because it was not always possible to match
convictions/acquittals with the particular incidents tifesd at stage 1. Of the 200 incident
apprehensions from stage 1 that proceeded to adult court, 43 per cent had at least one guilty
finding, Awith 32.5% indisputably Ilinked back
i ncidentso ( WuHRifthesavenpet cent ha@ o €inglings &f guilt although a quarter

of the cases involved unfinalised matters. Of the 86 incident apprehensions linked to an incident
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report, a prison sentence was imposed in 24.4 per cent and a suspended sentencesgsimpo
about 39.5 per cent. The remaining penalties were good behaviour bond and fine or other order.
There was no penalty imposed in 15.1 per cent of incident apprehen&ignsay of contrast,

only 39 incident apprehensions (from stage 2) were track¥outh Court\Wundersitz, 2003: 6),

with 23.1 per cent resulting in at least one guilty outcome. For 74.4 per cent of incident
apprehensions, no findings of guilt had been recorded, although this figure involved some
unfinalised cases.

1.27  From theseesults, Wundersitz (2003: 8) concluded that an estimated 10.6 per cent of the

952 incidents involving child sex offences progressed from initial reporictud outcome and

penalty, police caution or family conference. A further 5.5 per cent weralltokeourt cases but

were unfinalised at the time the study was completed but could potentially result in a penalty.

This amounts to an upper estimate of 16.1 per cent of cases that had or would reach an endpoint

from stage 1 to stage 4, mopared with 8@ per cent thatropped out at earlier stages in the

criminal justice process. Ab o ut 17% of victims did not wi sh t
maj ority of Vi cti ms reported t hat they wer e r
(Wundersitz, 2003: 11).

1.28 The key poind of attrition for these child sexual assault incidents occurred at stage 1
since only 36.3 per cent were cleared by apprehension of a suspect with 23.4 per cent being
cleared by other means (in particular, the victim not wishing to pd)o@Vundersitz, 2003: 9).

Using percentage$o represent the incidents thptoceeéd through the system (with 952
incidents representing 100 per cent) Wundersitz (2003: 10) reported that:

i 59.8 per centwere cleared atage 1(36.3% plus 23.4%);

i 36.3 pe cent moved tostage 2(2.3% diverted to caution/family conference; 4% to
Youth Court; 20.5% to adult court; 9.5% withdrawn or did not proceed)

i 24.5 per cent(4% plus 20.5%jnoved tostage 3(only 9.9% found guilty);
i 9.9 per cententeredstage 4(imposition of a penalty).

According to this study, therefore, the likelihood of a reported case of child sexual assault
resulting in a guilty finding is only one in ten.

1.29 The second attrition rate study child sexual assault casess conducted by Fitzgerald

(2006 on behalf of the NSVBOCSARIn response to a request from the NSW Criminal Justice

and Sexual Offences Taskfor005) The findings from this studgonfirm the trends reported

by Wundersiz (2003), since Fitzgerald (200@stimated that more tha80% of sex offences

(against both adults and children) are never prosecuted once reporfd@W, for the 10 years

between 1995ta2 0 0 4, ithe number of proven charges [of
than 16 percent o freporteéto policenFitzgerald, 2006: 2hterestingin t s o
t

this 10 year rend Ais a very stable oned with
incidents recorded by policer t he number of i n cofitaeradt2806:°r oven i n
8 Wundersitz (2003: 9) notes that, of this 83.9 per cent of un

apprehension of a suspect and progress through the criminal justice system and some may involve complaints that had not
yet produced a court or diversion file.

Margot Legosz, Crime and Misconduct Commission, Queensland has informed the Committes thaidhihe case in
Queensland where tmeimber of sexual offencéagainst both adult and childrer@ported to the QeenslandPolice Service
(QPS)continues to rise This increaseappears to be a function of increased awareness and confidence imgeadhter

than an increase in sexual offendjpey se Data fromthe QPS Statistical Review 20@B04 indicates that there was a 17

per cent increase in the number of rapes and attempted rapes and a 6 per cent increase in other sexual offenees reported t
the QPS during that periggercentage change ped@000 population equated to 14 per demtrape and attempted rape

and 3 per cent for other sexual offerjcelinety-seven per cent of the offenders were males and almost half of the victims
(43%) wee females aged 109 years. For 81 per cent of offenders the victim was known to them. Sewenper cent of

these offences were cleared (n=4741), and an additional 761 offences were cleared from previous periods. For those
proceeded against, 64 pentevere arrested and 18 per cemrevserved with a court notic8he data indicate that sexual
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1.30 For the year 2004, a total @884 incidents of sexual assault were reported to the NSW
Police. Of these 3752(48%)wereincidents of child sexual assault (involving a victim agetb0
years),although as shown in Table 5,2.2% (2710 incidents)ere not cleared by police within
180 days of reporting (Fitzgerald, 2006:'3)Of the 27.8% (1042 incidentsthat were cleargd
criminal proceedings were commenced in relationjust over half(554 incidents Unlike
Wunder sit z 0,Fitzderdddddl Boj follevtthese incidents any furtheand notes thahe
court statistics for a given year are not necessarily &subf the incidents reported to police for
that sameyear. Nonetheless, Fitzgerald (2006: ws able taoncludethatcriminal proceedings

are only initiated in relation to 15 percent of the incidents of child sexual assault reported to
police. And since slightly less than half ¢fioseincidents result in a guilty finding (pleas plus
verdicts),i[ i ]t f ol | ows ghhpercentafprerordec incidents aévolying ehildren
€ result in a sexual of fence b é&iThisdigurp of 8% e n

n

involving incidents against children is half

(discussed aboyeéut is similar to the actual figure of 10.6% of incidents that were tracked by
Wundersitz from first report to penalty.

1.31 Fitzgerald (2006: 4) considers that attrition of sex offences occurs at two main stages: at
the investigationstage(between repaing and clear up) and after clear up but before criminal
proceedings are commenced 2004, with 72.2% of incidents not cleared within 6 moliflisis

co
th

unli kely that these incidents would have proceec
crimi nal justi ce syst dgmsdinding-donfirmg therfindings,of Wufdéréitz 4 ) .

(2003) that the highest rate of attrition occurs after firsbntelput before charges are laid, and as

discussed below, has been confirmed in a more recentlsp@d Br i en, Jones and

(2008).

1.32 The second most common stage at which cases drdp bI8W is after clear u@ only
slightly more than half of the cleared incidents saw criminal proceedings being commenced
(Fitzgerald, 2006: 4) The reaens for not proceeding against the remaining 46.8% of cleared
incidents of child sexual assault weeeorded by police as beimlye tofino formd acti ono

of fence was <cleared but criminal pr ddowewerd i ngs

data from the NSW Police Service indicates that of 2332 cases of child sexual assault that were

cleared between April 2004 and February 2005, the reasonsfifiatisation included child

unwilling to make a statement (19%), parents did not want action taken against the offender (10%)

and when interviewed, the child did not disclose that a sexual assault had occurred®( ).

lack of charges (as well as dgions to prosecute) are likely to be related to the wishes of the
child, their parents, the age of the child,
evidence, the competency of the child to give evidence, the physical and psyioladjibeing

of the child, and the availability of corroborating evidence, all of which add up to whether there is
a reasonable prospect of conviction (Crime and Misgaoh€ommission, Queensland, 2003
NSW DPP Prosautions Guidelines).

1.33 Since 2004the NSW BOCSAR has produced statistics for the progress of child sex
offences through the NSW criminal justice system for the years- 2006 (Table 5). The trends
seen in 2004 are also evident in 2005 and 2B@&vever, here was a slight increase in ideits
reported to police in 200With an increase from 58.4% in 2006 to 65.4% in 2007 for incidents

offences require even greater attention by police in all regions around the state than two years ago wirae #relC
MisconductCommissionconducted its ingjry into the handling of sexual offences by the criminal justice systém
addition,many of these cases will ultimately progress to the Office of the Director of Public Prosecutions and the courts,
thus increasing the workload for these agencies.

A single incident falls into a single offence category, occurs at one location for a particular period of time and involves the
same victim(s) and offender(s) (Fitzgerald, 2006: 2).

Fitzgerald (2006) observes that these estimates are based on thosgsrttideare cleared within six months of being
reported. Since some cases will take |l onger to clllear,
be slightly higher (Fitzgerald, 2006: 4).

A case is cleared up when policave ceased investigation which may or may not result in charges being laid.

10
11

12
13

data in this discussion paper from Detective SuperintertienMcKay.

t

This data was supplied to the NSW Criminal Justice and Sexual Offences Taskforce and permission was gained to use the
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where criminal proceedings were commenced. Nonetheless, this did not transfer to an increase in
the numbers of cases going to trial in 2007 nor in an ieefedhe conviction rate.

134 The broader context for wunderstandBrieg all t hi
etal(20086 ) who reported that between 1995 and 2006 it
proportion of sexual assaultincides c¢cl eared by t he 3GddysBfiodingce For ce
reported f rom 63% in 1995 to 28% in 2006. This decli

of a sexU@d Betdd ®00& 2 andwasfoundtodeue t o the correspondi
int he rate at which pol (06 & rdia 2008: 3) Rart df this ddneni n a | c ha
in laying charges was associated witdexcreasén the number o¥ictims willing to proceed to

court, although this reason was not responsible for thé detdine( O 6 B etiale 2008: 5)
Rather:

the most | ikely explanation ¢é is that the profile of
has shifted in ways that make victims less likely to give evidence against suspected offenders and

police lesdikely to have the evidence required to mount an effective prosecution. The changes in

offence profile that are consistent with this interpretation include statistically significant decreases

in the proportion of incidents involving physical injury, theeggnce of a weapon and-co

occurring offencegall of which are associated with an increased likelihoogroteedings being

initiated ( O6Bri en et al, 2008: 8; emphasis added) .
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Table 5. The Progressof Child Sex Offenceshrough
the NSW Criminal Justice System
200420074
Stage 2004 2005 2006 2007
STAGE 1
Incidents reported to police 3752 3628 3849 4015
(victim aged G015 yrs)g
STAGE 2
. - 1042 944 1008 1131
Incidents cleared up within 180 (27.8%) (26%) (26.2%) (28.2%)
days of report
TAGE
ﬁlcidcé‘ntsswhere criminal 54 o1 589 740
. (53.2%) (58.4%) (58.4%) (65.4%)
proceedings commenced
STAGE 4
Persons on trialin both Local and 547 530 528 510
Higher Courts™® (2057 (1039 (1107 (1170
(N=no. of offences)
STAGE 5
. 243 272 304 277
Persons found guilty of at least one o o o o
offence (Local and Higher Courts) (44.4%) (51.3%) (57.6%) (54.3%)
481 515 590 588
Offences proved (45.5%) (49.7%) (53.3%) (50.3%)
TAGE
ﬁum(l-);er?)f defendants imprisoned (5(1338% %) (5(13533; %) (5?9% %) (5152% %)
or periodically detained ' ' ' '

14 Data taken from NSW Bureau of Crime Statistics and Research website

<www.bocsar.nsw.gov.au/lawlink/bocsar/ll_bocsar.nsf/vwFilesfh08
7025_CJB92_Figure_3_2004_to_2007_nm086843&mai086847hclc.pdf/$file/jh08
7025_CJB92_Figure_3_2004_to_2007_B6®43&mai086847hclc.pdf accessed 24 September 2009)

These figures includes sexual assault, indecent assault and acts of indecency but does not include indecent exposure and

15

peepor-pry offences.
16

The number of defendants who appeared in both thellasw Higher Courts areta subset of the incidents recorded by

police in the period 2002007, since cases in which criminal proceedings are commenced may not be finaliseshinghe

year.
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1.35 The above information ties in with the fact thia prosecutorial discretion not to proceed

is more likely to occur in relation to sex offences than any other offérieitzgerald (2004: 10)
reported that in the NSW higher courts, charges were dinged in 23.3% of sexual assault
casescompared to 8.4% of aiffences as a result of an application by the Crown. A similar
situation was found in the NSW Local Courts, with 36% of sexual assault matters withdrawn
compared t@.4% ofall offenceqFitzgerald, 2004: 12).

1.36 Fitzgerald also carried out an analysis of whether sgp®sof sexual offences are more

likely to result in the commencement of criminal proceedings. She found that incidents of
indecent assault (which includes unwanted sexuathing and acts of indecency) were more
likely to result in criminal proceedings being commenced compared to incidents of sexual assault
(19.4% versus 14.5%) (Fitzgerald, 20083)5 She also analysed the relationship between offence
characteristicaand the likelihood of criminal proceedings and found thetminal proceedings

were more likely to be commenced in relatiomédh sexual assaults and indecent assaults if:

(i) the victim was female;

(i) the victim was between the ages of1BHlyears
(iii) the victim knew the offender;

(iv) there was an aggravating factor; and

(V) the victim reported within 10 years of the incident.

1.37 In fact, the likelihood of proceedings being commenced in relation to sexual assault

incidents rose with increasing age &hildren, from 5.7% for & years to 13.7% for-60 years to

17.5% for 1115 years This likelihooddecreased foadultsaged16-30 yearsto 16.9%and for

those older thaB0 yeardo 16.3%. Most of the abovéactorsi ar e consi stent with th
that proceedings are more likely to be initiated in cases where the evidence suggests that there is a
reasonabl e prospect of a succéelhischuldimegnthihs ecuti ono
older a child the more credible s/he will be perceit@de and it is leslikely that issues of

competency to give evidence will aris8ince the likelihood of commencing proceedings is lower

once the complainant is over the age of 16 years, age becomes a complicating factor which may be

related to the pillems associated with proving consenadult sexual assault cases.

Limitations of the criminal justice system

1.38 The combination of low rates of reportifggh attrition rates and low conviction rates
indicate that the criminal justice system, fronliging to prosecutinghroughto the trial process,

has an extremely limited capacity to act as any real deterrent to the vast majority of those who
commit sex offences against children.

1.39 High attritionratesand low conviction rates pose problentg only for the community at

large but alsofor family services agencies, the waland prosecuting bodies, in terms of dealing
with children who are at risk, repeat offending by perpetrators and identifying those cases at which
resources should be aimeBven if it were possible to increase the low reporting ra@ A to

police, thestudiesdiscussed abovehew that the likelihood of a matter going to court and
resulting ina guilty verdict is extremely lowlt is, thereforeJegitimateto question sttegiesthat
aredesigned to encourage children to report abuse if there artenoomitantstrategies to deal

with high attrition rates, low guilty verdicts and thetr@umatisation ofthose children who
becomeanvolved in the court process.

1.40 Whilstthe reasons for high attrition rates and low conviction rates may be due to different

factors, the two must be considered together siificeolutions can be found tdecrease the
attrition rate, sending more camsescam beiabt dirm
(Fitzgerald, 2006: 11)At the same time, children and parents may be reluctant to report to police

if there is a community perception that the criminal justice system is incapable of policing and
prosecutingsex offences against ctiien
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1.41 Even though a very small percentageC&A cases go to trial, it is important to recognise

that the success or failure of this small group of cases (the tip of the iceberg) determines how
police and prosecutors make future decisions. In etbeds, what happens at trial has a feedback
effect on decisions to investigate, charge and proset#eause ofpol i ce and prosecu
perceptions and experience of the likelihood that a case will be successful athigmhiew is
supported by theignificant decline in the cleanp rate of sexual assault casesNSW police

between 1995t@ 006 r e p or t et al(2008) whizld Eppeareto be due, in part, to police
reluctance to proceed where there is no corroborating evidefsewell, Fitzgerd d (2&06)

study telk us that criminal proceedings are more likely to be commenced in relation to less serious
sex offences and where the complainanesveen the ages of 116 years. Thiss likely to

reflect the dependence of sexual assault mattenrs a ¢ hi | d Otiseir abilityntp gee nc y ,
evidence andheir credibility as a witness Certainly, thedecision to commence criminal
proceedings in relation tiessserious offences is reflected in outcomes, since guilty verdicts (at
trial) were alsomore likely in relation to less serious offences (Fitzgerald, 2006:wi)) the

most serious offences (aggravated sexual assault and sexual intercourse with a child) having the
lowest conviction rates inoththe NSW Local and higher Courts.

1.42 In thepast decade the quality of police investigations in relation to child sexual abuse has
improved, although there are still some improvements that could be made in this area (Crime and
Misconduct Commission, Queensland, 2003}her government measures atha sex offenders
include the Australiavide sex offenders register (Cossins, 2006a) and legislation such as the
Crimes (Serious Sex Offenders) 2006 (NSW) which allows for supervision orders to be made
upon the release of a serious sex offender (s6é)datention orders to keep serious sex offenders

in gaol beyond their release date (sl#owever,these measures, as well iagprovementsdo

police investigations ahthe collection of evidete (as suggested by Fitzgera®f06: 11)are
unlikely to havea significant impact on attrition and conviction rates if nothing is doeldoess

the reasons fahe attrition of @ases at each key drapit stage and the difficulties associated with
prosecutinghosecases that go to trial

The factors affecting cowviction rates

1.43 This section analyses a number stfidiesthat have attempted to investigate key

factors that affect the prosecution of child sex offeraues conviction rates. Two early studies
were conducted by Cashmore and Horsky (1988)@asimore (1995), although both are now

out of date since the first of these studies was conducted prior to a number of reforms relating to
the conduct of the CSA trial, wkithe second study was conducted prior to the introduction of the
Evidence Ac1995 (NSV) which has modified certain rules of evidence that affect the conduct of
criminal trials.

144 Cashmor e a 111888)study wds linditad to analysing the impact of otlo

factors on conviction ratésthe age of complainant and the relationship ween
accused/complainant for indictable cases of CSA finalised in the NSW higher courts during 1982.
In herlaterstudy, Cashmoré&l995)largely confined her analysis to the impact of themmetwo

factors on conviction rates in relation to all case€8A prosecuted for the period April 1991 to
April 1992 in NSW lower and higher courts. Neither study analysed the relationships between the
large number of variables that may affect jury and judicial decisiaking.

1.45 Cashmore and Horski1998)found that intrafamilial offenders were more likely to be

convicted and that cases involving younger complainants, although less likely to go to trial, were

more Ikely to result in a convictio® Cashmoreg1995: 36)also identified that the age of the

complanant affected fiboth the acquittal rate and t
although her findings did not completely replicate those of Cashmore and Horsky, since the
conviction rate for cases involving complainants aged 10 to 11 yearswessthan that for 12 to

14 yearolds In addition, there was a slightly higher conviction rate for strangers than for family

members and defendants in positions of trust (Cashmore, 1995: 37), contrary to the findings of
Cashmore and Horski1988)

" The finding that cases involving younger complainants guride age of 11 years) are less likely to go to trial was also
reported by Fitzgerald (2006).
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1.46 In a Canadian study of 2064 archival CSA cdsesrd between 1982 and 20@8ewas

also found tpredict verdict since Reaat al (2006)reportedthatthere was a significant decrease

in guilty verdicts when complainants were between the ages-&B has when the alleged

abuse begancompared to cases involving younger complainants. However, no relationship

between age and verdict was found when complainants were in the younger age categories (1

yeass, 79 years and X122 yearsReadet al2006: 270)c ont rary t o Cashmorebds (1

1.47 The contradictory findings in relation to age and relationship imloyestudies suggest

that other variables, in combination with age and relationship, may affect the likelihood of
conviction, given the copiex evidentiary problems that arise in CSA trials, the routine nature of
corroboration and delay in complaint warnin@éS{V Department for Women, 19960ssins,

1999b) and the specific patterns of cregamination of child complainants (Cashmé&r&ussey

1995; Parliament of Victoria, Crime Prevention Committee, 1995; Australian Law Reform
Commission and Human Rights and Equal Opportunity Commission, 1997; Eastwood,&Patton
Stacy, 1998; Eastwoaofi Patton, 2002Cashmorek Trimboli, 2005. Reforms duringhe 1980s

and 1990s such as changes to competency requirements and the introduction of screens and
closed circuit TV significantly increased the number of CSA cases going to trial (Cashmore, 1995;
Gallagher& Hickey, 1997). Although such reforms weresigmed to address the vulnerability of

child witnesses and to remove the traditional barriers lilagtbeen thought to prevent the
successful prosecution of child sex offences, Cashmore (1995) and Gallagher and Hickey (1997)
concluded that such reforms ditbt appear to have had any effect on the likelihood of a
conviction. More recently, a British study by Hamly®helps, Turtle and Satté2004) found

there was no evidence that conviction rates were affected by the availability of special measures
for vulnerable witnesses.

1.48 Two very recent Australian studies have confirmed these views. Taylor and Joudo (2005)

conducted a mock jury study to investigate the impact ofgmerded evidence or evidence via

CCTV on jury perceptions in sexual assault griahd found that the mode of presentation of
evidence had no i mpact on jurors?o poethe epti ons
defendantds guilt. Similar findings were report
that a majority of jurors fron22 child sexual assault trials did not have a negative reaction to

Vi ewi ng a-recorded integrdiesv (g3 evelenoechief), or to a child giving evidence via

CCTV. They reported that out ofecokdddlitapgfthe or s, mo s
chil dos-ineki dénbel ped either 6a | otd ¢é or o6équite
e vi de nshmabe &(Tahaoli, 2006: 5). utors appreciated seeing the child give a-fiestd

account in their own words close to the time whenréport was first made. In addition, 90.3%

of 277 jurors in 25 trials considered the wuse
complainant, whilst 88% held the same views in relation to the defendant (Cashmore & Trimboli,

2006: 6). There was also high level of understanding by jurors about the reasons for using

CCTV such as the need to reduce the stress on the child, provide a safe environment for the child,

the childés age, the nature of the atlahdkcged of f «
complainant.

1.49 The consideration of thiactorsthatinfluence conviction rates in CSA trials raises more

guestions than answerBecause there is no evidence to shibat young age aloris responsible

for low conviction rates in CSA trig| it is necessary to examine te&tentto which ageis

mediated bythe other factors that characterise CSA trials (such as familial relationship between

the accused andhe complainant) Is it possible to identify and describe the interrelationships

between dferent variables in the gendered context in which child sex offences are prosecuted?

For examplewhen it comes thi st or i c al CSA cases, ithe younger
alleged CSA, the greater the judged credibility assigned to her as awhdunlshe described the

abus e o et@RW®E:d262). This is consistent with other research that has shown that
fyounger children are perceived as being | ess
credibility i s aesa 2006n262).1t i also tonsestera with Ree@ daltet

has shown that the conviction rate ddult sexual assault cases is lower than in child sexual

assault cases (Fitzgerald, 2006).
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1.50 In fact, there are a number of variables, such as reasonsdgrigieomplaint, severity of

abuse, the presencef threats, the number of abuse incidents, the relationship between
complainant and defendant, the composition of the jmgwhether a trial is by jury or judge

alone whichare likely tohave an impact owerdict (Readet al 2006; Blackwell, 2008).For

example, Reackt al (2006: 281) identified that a familial relationship between defendant and

compl ai nant was associated with convictions yet
relationship or th@pportunities for abuse afforded by the relationship that is important to jurors

and judges is unknowno. lenatl(2086d 281) found that @SAr ar ¢ hi \
within a familial relationship was associated with a number of other compticictors: it was

more likely to involve a female child, a younger child and repeated abuse over agerigerof

time. These features were also associated with more severe and intrusivarablosgjer delays

in complaint

the variable of greatest portance is the length of delay between the alleged [histof&4 and

its description at trial. The results have been highly consistent: guilty verdicts and findings against
defendants have been reduced and believability ratings of the defendargdddogaany delay to

trial (Readetal, 2006: 262).

1.51 Nonetheless, Reaet al (2006) found that there was no significant relationship between
the length of delay in complaint and verdict, althotiyh may be due to the fact thatCanadian
CSAtrials, jurors are instructed to ignore the effects of delay unlike the situation in Australia (see
further ChapterTwo, [2.12]6 [2.156], the Longmanand Crofts warnings). Apart from age,
factors that had a significant effect on verdict included abuse accomganiddeats and a
familial relationship beteen defendant and complaindnwhen these factors were present
convictions were more likely than when these factors were not present §Rah@006: 273).
Interestingly, convictions were less likely in judglene trials compared to jury trials, irrespective

of the presece of other variables (Reaat al 2006: 274).

The sex and gender specificity of child sexual assault

1.52 It is important to recognise that CSA has, historicdigen perceived by legislatothe

criminal justice systenand the publicas a crime committed by men against female children

(Allen, 1990; Cossins, 2000)his historical sex and gender specificity has affected the way child

sex offences are prosecuted which suggests that conviatiesy may be similarly affected. The
prosecution of child sex offences takes place within a context in which the complainant is faced
with the c¢criminal justice systembs historical
accusations because of therenthed cultural belief that girls commonly lie about being sexually
assaulted (Allen, 1990; Boniface, 1994; BaMirzi, 1995; Cossins, 1999b). Complainants are

al so faced with the contemporary cul turaanlt 6bel i ef
men (Cossins 2000), all of which suggests that the truth/fiction dichotomy will be central to the

way the complainant is constructed, particularly by defence counsel duringegemsimation.

1.53 Because the prosecution of CSA is hampered by rdstlud crossexaminationand

judicial warninggthat are based on discriminatory beliefs about the propensitgroen and girls

to lie about being sexually assaultedsitikely thatit is the way the CSA trial is conducted that

makes the offence hardert pr osecut e, rather than the fact tha
child. This is supported bgvidence that shows thabnviction ratesare lower in adult sexual

assault trialsvhere issues of age and competency to give evidence do not geagsafly There

may also be a view that CSA cases fail because there is insufficient evidence to meet the criminal

standard of proof, although such an assumption ignores research that has consistently identified

that outcomes in CSA trials are not explieabn the basis of insufficiency of evidence (Brereton

& Cole, 1991; Cashmorel995; Parliament of Victoria, Crime Prevention Committee, 1995;

8 In the NSW higher courts, Fitzgerald (2006) reported that not only were defendadtstisexual assault trials less likely to

plead guilty compared with éEndants in child sexual assault trials, but they were less likely to be convicted at trial (in 2004,
37.6% of defendants charged with a child sex offence were convicted compared with 24.6% of defendants charged with a
sex offence against an adult: Fitzaje, 2006: 8). The lower conviction rate in adult sexual assault trials is likely to be
associated with the difficulties of proving lack of consent. In a child sexual assault trial, the prosecution is oely tequir

prove that the alleged sexual actswemmmitted by the defendant against the complainant.
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Royal Commission into the New South Wales Police Service, 1997). It also ignores jury studies
that suggest thatvidence is filtered by jurors in ways that reflect the subjective experiences,
beliefs and values they bring to the decisioaking process (Clar& Nightingale, 1997; Hah&
Clayton, 1996; McCox% Nightingale, 1997; Schuti& Hosch, 1997; Koski, 200X aylor, 2007.

154 Forexamplet he concept of oéreasonable doubté in th
fixed, mat hemati cal standard. Rat her , the cri mi
(Aronson& Hunter, 1998: 716) such that satigfaw of it will vary according to the facts and

circumstances of the case, as well as the subjective value judgements of the trier of fact.

1.55 In a study of juror decisiemaking in adult sexual assault triagski (2003 found that

Americanjurors beleve many ofthe myths associated with rape and had parti@®pectatios

about h orapevictimbwowdabehave during and aftessexual assaultThis finding was

replicated in a recent Australiamock jurystudy where Tayloand Joudo (2005: 59¢ported the

Aihi gh degree to which many jurors believed many
Theirist rong expectations about how a d&éreal 6 victi
assessments of complainant credibility but also jdejiberations and the weighing up of

evidence. I n ot her words, the bel i efiosto antedng thex pect at i ¢
courtroomé i mpact on how they perceive andndithet er pr et
guilt of the accuse(raylor & Joudo, 2005: 60; emphasis in original).

156 | n f ac tpreexipting attitudedn two jury studieswere found to influencéeheir
judgementsnore tharthe facts of the case and the manner in which the evidence is(§adar,
2007) Accordingly, theinfluence of preexisting attitudes on juror decisionaking cannot be
discounted:

[jJuror beliefs and attitudes about what a sexual assault case looks like and how a victim of sexual
assault would behave therefore become critical to understanding wiplaboamts may or may

not be believed by jurors, and whether a particular sexual assault case is likely to achieve a guilty
verdict (Taylor, 2007: 2).

1.57 These studies oadult sexual assault suggest that it is highly likédat jurors in child

sexual asault trials will also have particular expectations about how real child victims will

behave There is some preliminary evidence to show that jurors in CSA cases beliedeldlyas

evidence of lying, that if a child returns to, or spends time,witloffenderthis meanso abuse

occurred, that children can fabricate detailed complaints of child sexual abuse and if such abuse
occurred, children would remember it in considerable detail (Blackwell, 2005). This evidence

supports the view that jurors magpecific assumptions aboctiild complainants through which

they filter the evidence presented at trialhese assumptionsay bereinforced by judicial
warnings which bring into question the reliabi
corroboratiom warnings and warnings that link credibility with delay in complaint.

158 Cashmore and Tr i mB77 Juroréfrem 25 2hildoséxyal assault tigts o f

NSWs howed that jurors focus on the corlattdst ency o
to their perceptions ofthec h i trellibity:it he more consistent childreno
to be by the jurors, the more credible their tes
2006: 9). In fact, perceived consistency andlitifity were significantly associated with verdict

in that juries which returned a guilty verdict rated the child as significantly more consistent and

credible than juries which found the defendant not guilty.

1.59 Nonetheless, a number of factors mafgetfthe wayjurors perceivea c hi | dbé6s credi bi
Blackwell (2008: 12) carried out a study 137 CSA trials in New Zealand in order to test the

hypot hesi s it hat t her e ar e evidenti al variabl e:
testimony thatarg e ner al ly known before the outset of the

She reported that the presence of any three or n
predictive of conviction on at ,h2008:d2).tTheseinine se x u a l
variables werecomplainant age under 12 yeasinilar fact evidence, recent complaint evidence,

penile penetration, eyewitnesgidence more than one complainant, more than 4 charges, some
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partial acknowledgement of inappropeabehaviour by the defendarind positive medical or
DNA evidence.

1.60 Further analyses showed that three of these variables: similar fact evidence, eyewitness
evidence angositivemedical or DNA evidence, were significantlysasiated with guilty verdis
(Blackwell, 2008: 12):

0] 86.7% of cases with similar fact evidence resulted in a guilty verdict on at least one
offence;

(i) 79.4% of cases involving eyewitness evidence resulted in a guilty verdict on at least one
offence;

(iii) 100% of cases inveing either positive medical or DNA evidence resulted in a guilty
verdict on at least one offence.

These findings suggest that the presence of corroborative evidence challergastioig juror

attitudes about CSA, yeasesin which these factors wereggsentt n Bl ackwel | 6s (2008
constituted a minority of all trials studied (10.9% had similar fact evidence; 10.2% had DNA

evidence; 12.7% had eyewitness evidesiog 28.5% had medical evidencej nhost CSA trials

thereforejurors are likely to ry on their own beliefs and prejudices when assessing the evidence

1.61 Blackwell (2008) also found thahe age of the complainant was significantly associated

with convictions in that a guilty verdict was more likely in cases where the complainatéssas

than 17 years of age at the time of trial compared with complainants 17 years padidding

which is consstentwith thosereported by Reaét al (2006). Blackwell (2008: 15) concluded

from her analyses as well as comments made by actuad jure¢rh at fj ur or s require a
of corroborative evidence to convict even if the
can be predicted prior to trial. Thisagask that prosecutors probably already engage in, based on

the existencef corroborative evidence, the seriousness and number of charges and the age of the
complainant at the time of trialt may be thatheimportanceof corroborativenedical and DNA

evidenceto jurorsis due to the saalled CSI effect whictappears to havraised juryeligible

c i t i expeciagiais of forensic evidence in criminal trials (Schweitzer & Saks, 2007; Goodman

Delahunty &Tait, 2007.

1.62 Clearly more research is required to understandrefagively low conviction rates for
CSA in NSW courtsto ascertain the pattern of conviction rates in other Australian jurisdictions,
and to understand the factors that are associated with acquittals in CSA trials. Over the years,
various reforms have been implemented for the purposes of protecting theashplainant and
increasing the likelihood of convictiprincluding changes to the law of evidence and jury
warnings, as discussed in later chapters in this papedatejn Australiano empirical study has
analysed the effect of such reforms on cotimit rates, nor analysed the wide variety of factors
that may have an impact on jury decisibaking in CSA cases, and the complex
interrelationships between such facto@ertainly, therelatively lowconviction rate in NSWand
elsewheresuggests thatome ofthese reforms have had no impact on improving the likelihood of
obtaining a conviction in a CSA matteEven though we know the prevalence of child sexual
abuse in Australia (Fleming, 1997; Dureteal, 2002) and the recidivism of child sex offersles
well-documented GoodmarDelahunty 2009, at present the range and interrelationships of
factors that affect the prosecution of CSA cases is unknown.

1.63 The following table illustrateshe complexity of successfully prosecuting a child sex

offenceby setting out the characteristics of child sexual abuse as a crime, and the criminal justice
systembs r es pon haudirigaefotmb where relevandaome ofehe reforms do

not go far enough while others have only been adopted in somdigtioiss and not others.

Overall, the inadequacy orinsufficiency of t h e cri minal rgspossetd the syst e mi
difficulties associated with prosecuting CSA casethés basis for theliscussion, analysiand
recommendations for reform theate made irthe remainder of thiseport
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Table 6.

The Adversarial Trial Processesn Child Sexual Assault Case$

CHARACTERISTICS OF CHILD SEXUAL
ABUSE

CRIMINAL JUSTICE RESPONSE

ONLY ONE WITNESS: WORD AGAINST
WORD

Child sexual abusénvolves a sexual act thq
mostly occurs in private witmo eyewitnesses
so that the child is thenly witness

Extensivegrooming by the offender to test th
childdéds response to
the child to sexual touching, implicate the ch
in the off ernpmeyentdtise chola
from reporting the abuse, maintain sex
access to the chil@Berliner & Conte, 1990
Phelan, 1995: Bagley & Thurston, 1996)

Use of alay jury with no expertise aboutthe
effects of CSA on children or grooming
methods used by offendefi [ E] xper
of human sexual behaviouwhether normal o
abnormal, and of victim response [has]
[ been] admi ssi bl eo
means there ismmandatory informationigen
to juries about child development a
behaviourand their esponses to sexual abuse

Reform: in 2008, amendments to the UE
(ss79(2) & 108C) made it possible for exp
evidence about a ¢c¢h
abuse to be admissible. But s108C is
restrictive provisiod the court must first give
leave and evidee given by an expert is on
admi ssi bl e i f t he
substantially affect the assessment of
credibilitydé of the

The criminal burden of proof is a floating
standard that varies from case to case
according to case type (Arson and Hunter
1998: 716). In a CSA case, that standare
higher because:

I CSA is a culturatabod lay jury may
be reluctant to accept the validity of t
complaint;

Il cultural belief that children fantasise
lie about sexual abuse

1 jurors rdy on their preexisting beliefs

and attitudes about sexual assault m

than the evidence at ftrial in the

decisioamaking (Taylor, 2007).

Adversarial trial processesprevent an inquiry
being undertaken in relation to the compla
compared to Family Catiproceedings wher
procedures require the court to investig
allegations of sexual abuse.

Corroboration warnings can still be given in
some jurisdictionsf there is onlyone witness
to a crime. Thejury warning that ac h i |

¥ The table sets out the judicial warnings and rules of evidence as they apply in only one jurisdiction, NSW, due to the

complexity of doing so for all eight Australian jurisdictiofi&levant legislabn in other jurisdictions is footnoted.



1. The Barriers to Prosecuting Child Sex Offences 61

evidence i muized withh great
carflerdai ses fa quest
reliability and/or <c
(Wood, 2003: 8).

The difficulties of experts being able
concluce that a child ha been sexually
abused’ Courtso relucta
opinion evidencewhen it is availablé?

YOUNG AGE OF COMPLAINANT

A child complainant is a persamder the age| even though evidence cawow be prerecorded
of 16 years(in the ACT,NSW, NT, Qld, WA | or given via CCTV?

Vic.) The age of consemt 17 years in SA an
Tasmania Most children give evidence within the col

The psychological effects of CSAmake
children peuliarly vulnerable as witnesse

precinct which increases the likelihood t
child will see the accused/his supporters out
the courtroonf’

Susceptibility of children to confusion and
intimidation from defence counsel. No form
regulation of defence exploitation of the men
immaturity of children, in terms of style an
content of crosgxamination. Provisions t
disallow improper questions a not drafted
with children in mind and majave limited
effect at trial (Eastwood and Patton, 20
Wood, 2003, although there is now a dubn
trial judges to prevenimproper questionsin
some jurisdiction$®

Common law warnings are permitted in
relaton t o the wunreliahb
because of agalVhen a child is targeted as
sexual objectbecause of their age, it ig
contradictory to permit the reliability of th
chil doés evidence to
groundsof age.

Reform: Section B5A, UEA?® prohibits
warningg At hat children

20

21
22

23

24

25

26

See, for exampléR v Murray(1987) 1INSWLR 12 at 19, per Lee RAlthough the requirement for a corroboration warning
has been abolished in all Australian jurisdictions, a trial judge still retains the disdegiive such a warning. However, in
NSW, for example, s294AA of thériminal Procedure Aci986 prevents a judge from warning or suggesting to a jury that
complainants are a class of unreliable witness @mthibits a warning to a jury of the danger adnvicting on the
uncorroborated evidence of a complainaBee further [2.4].

This applies to both medical and psychological experts. See further [3.3].

C (1993) 70 A Crim R 378 (1995) 83 A Crim R 502. But see s79%vidence Ac2001 (Tas) anthe recent reforms to the
UEA (ss 79(2) and 108C, UEA. See further [3.3.7]).

See s43Evidence (Miscellaneous Provisions) A&91 (ACT); s21AEvidence Ac{NT); ss21A and 21AAR, Evidence
Act 1977 (QId);Criminal Procedure Actl986 (NSW), s306ZBEvidence Actl929 (SA);Evidence (Children and Special
Witnesses) A@001 (Tas); ss106N and 106Ryidence Ac1906 (WA); s 37CEvidence Acl1958 (Vic).

Remote witness rooms in some jurisdictions mean the child is protected from seeing the acisedhes [5.3.1].

This duty was first enacted under s27%8Ximinal Procedure Aci986 (NSW) which was the model for the amendment of
s41, UEA. See further [4.1.7].

The UEA now applies in NSW, Victoria, the Commonwealth, Tasmania and the ACTE&#Ence Actl995 (Cth);
Evidence Ac1995 (NSW);Evidence AcR001 (Tas)Evidence AcR008 (Vic). The Commonwealtividence Acapplies to
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unreliabl eo, t hat t h
credible or reliable than that of adults, and f
a childbés evidence i

of their age Under s165A(2)he defencean,
if there are reasonsyequest a warning
regarding Athe need

whether to accept the evidence of the partic
child and the weight

Reform: recently children have been exen
from giving oral evidence at committ
proceedings in some jurisdictions, thus say
them from being crossxamined af
committal?’

LACK OF FORENSIC EVIDENCE

A child sex offence does not always invol
sexual penetration/ejaculation leading taek
of forensic evidence i a s ma 6% of
children assessed for suspected sexual &
will  have normal genital and an
examinationso ()Johns

Some forensic evidence is equivocal in relat
to whether penetration has occurred due to
elasticity of the tissues involvedEdwards,
2003 seeM v R(1994) 181 CLR 487).

Delay in complaint also contributes to a lack
forensic evidence.

Lack of medical knowledgeof judges/jurors
and the need for xpert evidence on suc
matters. A majority of jurors and laypeopls
believe that if sexdaabuse has occurred, the
will be medical evidenc#

Limits on the admissibility of the forensic
medical examination of the child as opinior
evidence since such evidence must be give
a way that does not
credibility (R v RTE2002] NSWCCA 104).

If no corroborative forensic evidence judges
are no longemrequired to give ®rroboration
warnings (see, for examples164,UEA) butthe
warning has not been abolished If a
c o mp | a ievidancet i€uscorroborated, a
corroboratiorwarning canstill be given.

Reform: under s165AUEA a judge must no
ifgive a gener al war
danger of convicting on the uncorroboral
evidence of a witnes

BETWEEN
IN

POWER IMBALANCE
VICTIM AND OFFENDER: DELAY
COMPLAIN T

Studies on offender behaviour show that
grooming processcreatesa power relationshiy
between victim/offender which may invol
emotional and/or economic dependence by

The reasons why children delay their
complaints is not addressed by theommon
law. It assumes children have the same me
capacityknowledge as adults to prote
themselves by reporting without delaylost
cases of delay will requirea Longman
warning: t htawould Abe dangerous t
convict on that evidence alone unless the |

proceedings conducted by courts in the ACT (s4(1)). These Acts are referred to as the UEA hereinafter, undesssaiy

to distinguish between them.

27 Sees91(8),Criminal ProcedureAct 1986 (NSW); ss12324, Criminal Procedure AcR009 (Vic);ss69(3), 104Justices Act
1902 (WA); s 106(3)Summary Procedure AtB21 (SA); sSQ0ABMagistrates Court Act930 (ACT) s105AA,Justice Act
(NT); s21AG, Evidence (Protection of Children) A2003 (QId); s57AJustices Actl959 (Tas). However, Friedman and
Jones (2005) report that child complainants are still routinely-exessined at committal in Victoria.

28

See Morisa & Greene, 1992; Kovera & Borgida, 1993yas Thompson, & ClarkeStewart, 2005
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child on the offende(Berliner & Conte, 1990 s cr ut i ni sing the ev
Phelan, 1995; Colton & Vanstont996) were satisfied of®Thist

warning A g i[si €ise to an irrebuttabls

Grooming contributes talelay in complaint
and lack of corroborative evidence. Studies
show thatthe vast majority of children do n
complain at the time of the abuse (Flemi
1997; Cossins, 2000.ondon, Bruck, Ceci, &
Shuman, 2006

presumption that the deldyas prevented the
accue d from adequat e
compl ai nant 6s evide
whether or not the accused was fact
prejudiced in this way (R v BWT [2002]
NSWCCA 60 at [14]15] per Wood CJ at CL).

Reform: s165B, UEA attemptdéo ameliorate
the unfairness ahe Longmanwarning byonly
allowing a warning where the defendant H
suffered a significant forensic disadvantg
because of delay. The provision does
however, abrogate the power of a judge to ¢
the Longmarwarning>°

The Crofts warning® must be @en if a 5294
direction is givert? This direction informs the
jury that delay does not necessarily indicat
false allegation and there may be good reas
why a complainant delays. THgrofts warning
contradicts a s294 direction since it warns

jury the delay can be used to evaluate

compl ainantés eviden

Reform: s294(2)(c),Criminal Procedure Acf
1986 (NSW) amends th€rofts warningd a
judge must not warn a jury that delay
compl aint i s rel eva
credibility unless there is sufficient evidence
justify the warning.

MULTIPLE OFFENCES

Victim report studies show that CSA ofts
involvesmultiple offencesover weeks, month
or years (Cossins, 2000). Commonly, offend
will be charged with more than one courit
sexual assault. Multiple offences can mak
very difficult for children to remembethe
precise details of every individual offence.

Where sex offences are alleged to have L
committedon 3 or more separate occasion
occurring on separate days, tipeosecution
does not have to prove the dates/e)
circumstances of each alleged occag
(s66EA,Crimes Actl900 (NSW)*

But where more than one count s
prosecuted the KRM direction®* may apply:

the jury may be told they are to consider e

% Longman v R1989) 168 CLR 79 at 91, per Brennan, Dawson and Toohey JJ. S@raispton v R2000) 206 CLR 161;
Doggett v R2001) 208 CLR 343R v BWT2002] NSWCCA 60.

%0 see further [2.1].
8 Crofts v R(1996) 186 CLR 427.

32

33

34

Section 294 Criminal Procedure Acfl986 (NSW). Analogous provisions in other jurisdictions include: €8ilmes Act
1958 (Vic); s71Evidence (Miscellaneous Provisions) A&91 (ACT); s36BDEvidence Actl906 (WA); s34l,Evidence
Act 1929 (SA); s371ACriminal Code Actl924 (Tas); s4Sexual Offences (Evidence and Procedure)(Na); s4A(4),
Criminal Law (Sexual Offences) At278 (QIld).

This is sometimes refluged. tAnalso Pprs sprsdwindi resKrnead
Act 1958 (Vic); s229BCriminal Code Actl899 (Qld); s50Criminal Law Consolidation Act935 (SA); s321ACriminal
Code(WA); s125A, Criminal Code Actl924 (Tas); s131ACriminal Code (NT); s92E,Crimes Actl900 (ACT). Powell,

@t her

Roberts and Guadagno (2007: 65) consider that this type of legislation, designed to overcome the need to identify particular

dates, has failed to achieve its goal because of narrow interpretation by judges.
KRM v R(2001) 206 CLR 221.

juri
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count sepaately unless the evidence relating
one count is admissible as evidence in rela
to another. The jury may also be told that
they have a reasonal
credibility in relation to one or more coun
that must be taken into accdum assessing
her/his credibility in relation to the remainir
counts.

MULTIPLE VICTIMS

Offenders may abuseore than one childand
commonly target children from thesame
family, class, sporting club etc (Colton
Vanstone, 1996).

Propensity, coincidence or similar fact

evidenceis generally not admissiblgexcept in
the form of relationship evidencebecause
there is apresumption that if two or more
victims know each other they have colluded
their evidencé®

There is aliscretion to order separatetrials >
if the victims know each other, in order
prevent the evidence of one being admittec
the trial involving the offences against t
other. Based on the belief that complaing
who know each other (prior to complaint) ha
had an opportunity t@ollude and to concog
their complaints.

Reform: under s372(3AA),Crimes Act1958
(Vic) there is a presumptidinat 2 or more se
offences will be triable togethawhich is not
rebutted merely because evidence on one ¢
is inadmissible on another (s332B)).*’

If propensity/tendency evidence is admitted
a nonpropensity/tendency purposeg BRS
direction®® requires the trial judge to warn tk
jury of the limited use to which the eviden
can be put.

A CHILD6S FI RST COMP

Because of the secrecyursounding CSA
which may include physical and/or emotior
threats by the offendels well asissues of
shame, embarrassment and -bddfme, the
c hi [fiktd complaint is likely to be to
someone they trust at a time when they feel
safe to tell.

Exceptions to the hearsay rule prevent
evidence by a chil dg
for its hearsay purpose (Cossins, 2002),
when the child told her/his confidant, t
all egation of sexual
her/his memory® Freshness is to beeasured
in hours or day&’

Reform: s66(2A), UEA. In order to overcom
the strictness othe freshness requirement, th

35

101(2).
36

Pfennig v R1995) 182 CLR 461; see alfe Jesus v R1986) 68 ALR 1;Hoch v R(1988) 165 CLR 292R v OGD (No.2)
(2000) 50 NSWLR 433. The relevant provisions regarding tendency/coincidence evidence under the UEA areasd97, 98

There is a general discretion to order separate trials under sfi(@nal Procedure Ac1986 (NSW); s372(3)Crimes Act

1958 (Vic); s264(2)Crimes Actl900 (ACT); s326(3)Criminal Codel924 (Tas); s281(4;riminal Law Consolidation ét
1935 (SA); s597ACriminal Codel899 (Qld); s341(1)Criminal Code(NT); s133(3),Criminal Procedure Ac2004 (WA).

%7 See also597A(1AA) of theCriminal Code1899 (QId)

% BRS v R1997) 191 CLR 275.
39

40

Graham v R1998) 195 CLR 606.

Section 66(2), UEA. Such evidence might Hengssible for a noinearsay purpose; if so, s60, UEA would apply.
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reform allows the court to take into account
matters relevant tavhether a memory is fres
not just the time that has elapsedwsen the
offenceand the complaint

CHI LD6S CREDIBILITY

The combination of delay in complaint, lack
eyewitness evidence and/or corroborat
forensic evidence means that tredibility of

the child complainant will be central to the
accusedo6sThdefcehnded 6s

tested duringhte most unregulated aspect of {
triald crossexamination.

No evidentiary onuson the defence to produc
anyevidence of accusations that undermine
c hi Ilcredibgity, such aslying, fantasy or
motivations br revenge.

Obligation on the trial judge to maintain
impatrtial role and not interfere in defence lir
of inquiry.

Reform: s41, UEA imposes duty on the trial
judge to disallow improper questions a
requires the court to take into account @
relevart condition/characteristic of the witne
(e.g. young age) and any mental, physica
intellectual disability of the witneds.

No obligation on the accused to give eviden
and be crossxamined on accusations ma
against the complainant or face cro
examination about his own credibility.

The jury cannot draw an adverse inference fi
the accusedods f a¥lthis
principle applies in all criminal trials.

If the accused gives evidence, the prosecu
is not permitted to crossxamine himabout the

compl ainanto6s®reason

Lack of pre-trial defence disclosure Sexual
assault cases rely heavily on the evidence of
compl ai nant and Al e

defence approach of pteal silence, and eve
trial by am®aad8ho ( Wo

Notes to table

Some of the warnings, procedurades of evidence and legal principles discussedsaexificto

sexual assault trials or child sexual assault trials; others are rules of general applicability to all
criminal trials. Whether trules are of specific or general application, they may weigh heavily

against securing a conviction in a child sexual assault trial.

41
42 Azzopardi v R2001) 205 CLR 50; s2QJEA.

In Victoria, s41 only applies where the witness is a vulnerable witness.

43 SeeR v Gilbert NSWCCA, 10 Deember 1998R v Denni§1999] NSWCCA 23.
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In a sexual assault trial, a jury may receive a number of different directions from the trial
judge which focus on the unique characteristics of sexual assault such as delay, one witness to the
offence and dack of corroborating evidence. Historically, children and women who complained

of sexual abuse were treated by the common law as unreliable witnesses such that juries were

Cossins, 2001). Corroboration warnings also applied to accomplices as a class of withess, creating
an interesting analogy between the credibility of accomplices to a crime and women and children
assumpt i

as victims of crime. In fact, corroboration warningama d e

categorical

credibility of whole classes of witnesses irr
2005: 12).

2.2 The rationale for doubting the credibility of children and sexual assault complainants can

betraceback to the | ate seventeenth century when
to be made and hard to be proved, and harder
innocento (Hale, 1680; guoted i mat tvhe Darioua | d,

formulations of the need for corroboration have existed both at common law and under legislation

esp

Ha
to
199.
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(Allen, 1990; Boniface, 1994; BawiMlizzi, 1995) with the ofrepeated judicial belief that
all egations of sexualbrabaste, itveteexéer Rivebhgydi DFf
Henry(1968) 53 Cr App R 150 at 153 pgalmon L) becoming over time, a ritual incantation.

2.3 In the face of empirical evidence that shows that sexual assault is significantly under

reported and that aition rates are high and conviction rates are low, it is fionehis prejudice

against women and childrdn be consigned tahe pages of legal histaryYet even in recent

times judges have expressed long held myths as empirical fact. For exan@niay v The

Queen( 1989) 168 CLR 79 at 324, Brennan J stated th
danger of acting on the uncorroborated evidencé of wi t n e s s eckildrenand sekual a s

assault complainant$n Longman v The Quegi989) 168CLR 79 at 101, Deane J stated that

ithe possibility of child fantasy about sexual
whenthechildishalhs| eep or between periods of sl eep, can
expressed by McHughJhwo bel i eved that A[r]ecollection of e
is particularly susceptible to error and is also subject to the possibility that it may not even be

g e n u iLangnan V(The Quedh989) 168 CLR 79 &t07-108).

2.4 The common featuref@ach of these statements is that a particular subjective view is

elevated into fact with no empirical evidence to suppoA#. Spi gel man CJ has obse
judges show a conventional wisdom about human behaviour which may represent the limitations

of their background. This has blé8BeviR2006)@64A t o be s
Crim R 187, at [3]). After a review of the substantial psychological literature indicating that even

very young children can give reliable evidence, His Homoort e d[t]he bomplexify of these

issues is not reflected in the observations of Deane J and McHudlbdgman which should,
accordingly, be JIBv&aooe b1 ACrimR 187,a8)t i on o (

2.5 Although the requirementto give a common law corroboration warningpas been

abolished in all Australian jurisdictions (see Tables¢h warnings may still be ginesince the

warning, itself,is not prohibited andin UEA jurisdictions,s165(5) preserves the power of trial

judges to give comon law warnings. Other attempts to ameliorate the effect of corroboration

warnings were introduced into the NSEWVidence Actl995 (see ss 165A dnl65B and the
discussion at [29]6 [2.46])but At hey have been significantly un
a new class of common law warnings which bear many of the hallmarks of the traditional
corroboration warningo (ALRC, NSWLRC and VLRC, 2

2.6 Indeed, this development, led by the decisiohangmanand expanded i€rampton v

The Queen(2000) 206CLR 161 andR v Doggett(2001) 208 CLR 343 has resulted in the
reinstatement of fla near mandatory warning regi
evidence, including é evidence of delayed compl a
and VLRC, D05b: 598). This means that legislative attempts to circumvent the common law
corroboration warning in relation to sexual assault complair{ants the prejudice inherent ir) it

have, in turn, been circumvented by the judicial obsession with the rejiadilihe evidence of

sexual assault complainants and a new class of warnings. Sind&ghereserve the power of

trial judges to give common law warnings, these warnings and others are now given as a matter of

course in both common law abkEA jurisdictions.

2.7 The specific directions or warnings that a jury can receive in a sexual assault trial were
summarised iR v BWT{2002) 54 NSWLR 241 at 25261 by Wood CJ at CL. Although this is a

NSW case, this summary includes both common law Eridence Actirections and usefully
highlights the c¢ompl ewhentingtruairfg the jurg and the irtdllectjal d g e 6 s
struggle that lay jurors face:

(a) theMurray direction R v Murray(1987) 11 NSWLR 12) to the effect that where there is only
onewihess asserting the commission of a c¢cri me, the evi
with great care6 before a conclusion is arrived at t|

(b) The Longmandirectioné t h at by reason oudnsdaefleaygr idanwoeurlodusibe t¢
convict on the uncorroborated evidence of the complainant alone, unless the jury scrutinizing the
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evidence with great care, considering the circumstances relevant to its evaluation and paying heed
to the warning, were satisfied a$itruth and accuracy.

(c) The Crofts direction & a jury is to be informed® that a delay in complaint does not
necessarily indicate that the allegation is false, and that there may be good reasons why a victim of
sexual assault may hesitate in commpitagy about it, then it should also be informed that the
absence of a complaint or a delay in the making of it may be taken into account in evaluating the
evidence of the complainant, and in determining whether to believe him ér her

(d) The KRM direction é to the effect that, except where the evidence relating to one count

charging sexual assault is admissible, in relation to another count or counts alleging a separate

occasion of such an assault, the jury must consider each count separately, andefelgbge to

the evidence which applies to it; balancing that direction, where appropriate, by a reminder that if

the jury has a reasonable doubt concerning the credi
more counts, they can take that into actowhen assessing his or her reliability on the other

countsé .

(e) Any warning which may be required by reason of a ruling that limits the use of evidence
concerning a complaint, or delay in complaint, to the question of credibility alternatively tht
allows it to be taken into accouat as evidence of the facts asserted.

(f) The Gipp warning é concerning the way in which evidence of uncharged sexual conduct
between an accused and a complainant can be taken into account as showing the nature of the
relationship between them, but not so as to substitute satisfaction of the occurrence of such
condet for proof of the act charged.

(g) Any warning that may be necessary in relation to the use of coincidence ederitere the
accused is charged in theeomdictment with sexual assault against two or more complainants,
requiring the jury to be satisfied beyond reasonable doubt first of the offences alleged in respect of
one complainant, and then of the existence of such a substantial and relevantysineiteu¢en

the two sets of acts as to exclude any acceptable explanation other than that the accused
committed the offnces against both complainants.

(h) A BRSdirection € where evidence revealing criminal or reprehensible propensity is
admitted, but ituse is limitedtononpopensi ty or t thendistobgusqguaonlyposes €
for those purposesandnata pr oof of the accusedédés guilt.

2.8 As a result of this number afomplex directions, along with warnisghat may be
requested underl65 of tteUEAand fiot her standard directions cus
trial éa trial judge is faced with a somewhat fo
cat egor yRwWBWT(20823 21 INSWLR 241 at 251, per Wood CJ at CL). IndeeR,v

LTP [2004] NSWCCA 109, Dunford J (Simpson and Howie JJ agreeinggrved thain sexual

assault trialsjudgesfiwould be well advised to use the list provided by Wood CJ at QR in

BWTas a check | istd (Bonif acteis prdetablesto gve3hg on t he
directions, even if the judge considers one or more of them unnecessary in the particular case,
rather than have convictions upseRvIOIR[2084p pe all bec
NSWCCA 109 at [47], per Dunford guoted in Boniface, 2005: 13Jhis view is supported by

data that show that in NSW between 2001 to R@@=1,54% of successful appeals were allowed

on the basis of a misdirectiaggiven by trial judgegNSW Criminal Justice and Sexual Offences

Taskforce 2005 90).

2.9 Such advice, however, may result in juries being mislead and confused where particular

directions are not necessary or relevant to the mistances of a particular cas@r example,he

NSWLRC (2008 7) has recently discussed the limit o j ur or understandings
complexs et s of instructions é and the failure to u
easilyo as well as t he-upi After a suaveyi of thevailable gy h o f s un
research, the NSWLR@2008: 41) oncl uded t hat Ajurors do not h
comprehension they thought they had, or that they did, in reality, misunderstand or have problems

wi t h speci fUsing bath acteacvideomped tdals and more sophisticated methods for

testing juror comprehension, mock jury studies of both community and student samples have

shown low levels of comphension of judicial directiongor example, Rosand Ogloff (2001

419 showed thatusing a simple application te$or assessing the comprehensiof jury
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instructions rather than an inferior memory based test, there was a mean application accuracy of

only 61. 8 %, a performance | ev e |Bothattaaljurosseahdo w wh a't
undergraduate students were shown to perform at the $&vel of comprehensiofRoseand

Ogloff (2001: 413 emphasis add¢cc oncl ude t hat A[i ] ncomprehensi bl
prevent justice from being seen to be doned as w
can actualybed o n e 0

2.10 As discussed in Tablé above, the typical features of child sexual assault are delay in

complaint, only one witnessand lack of corroborationBecause thesdactors havebeen

interpreted as being indicative of fabrication (rather than being associated withl dr endés f ear s
reporting and how childex offenders perpetrate sexwuse), thecriminal justice systenis

limited in its abilityto tackle theincidence of child sexual abuse in the Australian community. The
common | awds ap p achild sexual assasilhcasésanrwhigheherévatiens who

report immediatelyeye witnesses and other corroborating evidence is unlikely to be granted.

Rather thancontinuing to viewchildren as unreliablewitnessesbecause of these factoiis is

important to examine how the criminal justice system can be reformed to accommodate the reality

of child sexual abuse.

2.11 This digussion about reforming the child sexual assault bégins with the issue of

delay,t he common | awds r e afphelosgmandndCroftstwarningsnandt he f or m
recommendations for refornit then discusses the corroboration addrray warnings with

further recommendations for reform.

Forensic disadvantage as a result of delay in complaint: tHeongman
warning

2.12 TheLongmanwarning has attracted a great deal of comment and criticism in recent times,
from the NSW Court of Criminal Appeal R v BWT(2002) 54 NSWLR 241, the NSW Standing
Committee on Law and JustigdSWSCLJ)(2002), the Tasmania Law Reform Institute (TLRI)
(2005), the VLRC (2004), as well as the recent discussion paper and report by the Australian Law
Reform Commission (ALRC), the NSW Law Reform Commission (NSWLRC) and the Victorian
Law Reform Commission (VLRC) (2005a; 2005b). The warning was also thesobgxtensive
discussion at the NSW Criminal Justice and Sexual Offences Taskforce which met during 2005
and made various recommendations to the NSW Atte@eneral about the conduct of sexual
assault trials in NSW.

2.13 Despite legislative attempts @vthe years to counter the myths and stereotyipats

characterise sexual assault trials, High Court judges have continued to perpetuate these cultural

beliefs through the development of thengmanwarning and later th€rofts warning, which

togetherha@ r ei nstated fithe traditional beliefs and g
€ and created difficulties in practice & or tri al
VLRC, 2005hb: 612).

2.14 The Longmanwarning means that where there has b&dong delay in complaint, the

jury will be directed that because of the passage of so many years it would be dangerous to convict

on the wuncorroborated evidence of the compl ai n:
evidence with @neastf i edr @f é i waongnramu Ri1989)ri@B accur ac
CLR 79 at 91, per Brennan, Dawson and Toohey JJ). The warning isdmaetedrationale that a
significant delay puts the accused at a forensi
test ng the complainantdéds allegations which woul d
d el abpngmarf v R(1989) 168 CLR 79 at 91, per Brennan, Dawson and Toohey JJ).
Subsequent High Court cases havaffemed the necessity of tHengmanwarning wherehere

has been a long delagiampton v The Quee(®000) 206 CLR 161), even where there is

4 The Taskforce was established by the NSW AttoiGeyeral after representations made to him by the NSW Rape Crisis
Centre and Dr Annie Cossins that a taskforce be established to examine the feasibility afléstspeert for the
prosecution of sex offences in NSW.
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corroborating evidence of the complaiR ¢ Doggeti(2001) 208 CLR 343 As Lewis (2005:
285) observes:

[d]espite the fact that the basis for the decisionsangmanand Cramptonwas the absence of

evidence capable of <corr ob ®oggettthaHligh Céue decidednpl ai nant és
that the presence of evidence capable of corroborati
obviate the need for aasning.

2.15 Worryingly, theLongmanwarning has more or less developed into a mandatory warning,
since it is fArequired to be delivered in al most
R v Mazzolin[1999] 3 VR 113 at 130, per Ormiston JA;RLL , 2005: 8) such that
failure to give the warning in the terms prescribed.bggman, CramptoandDoggettis likely to

result in a successful appeal if the accused is convicted.eAd Rl (2005: 16) has observed:

[tlhe consequences fdhe complainant of any successful appeal (for example a retrial) are ones
that trial judges are likely to go to some lengths to avoid. The fact that they feel impelled to do
this, however, then entrenches the practice of giving the warning even whareiagws possibly
unnecessary.

216 This fAretreat to safetyodo by trial judges gi ve

back door, treating compl ai n&~Mazzoam999 BYR nari |l y u
113 per Ormiston JA at 130; gied in TLRI, 2005: 16). Indeed, the unequivocal and mandatory

nature of the warning that it is O6dangerous to c
complainants who delay in making compl aint, as
believed.

2.17 In particular, the warning must be couched in the form of a warning, not merely a guide

or commerit anddespite some views that no particular form of words is redtjréte warning

is very specific in terms of contéftin particulartewod s 6 danger cuGnedfthe convi ct ¢
key problems with the wording is that it focuses on the truth and accuracy of the evidence of the
complainant rather than the forensic disadvantage to the accused, so that the warning is
firemar kabl y eofrobsation tvasning previoushyuréqldre at common | awo ( Al
NSWLRC & VLRC: 2005b: 616).This can be seen in the formulation by Sully BWT, which

has ben adopted in subsequent c&%ehat theLongmanwarning must include:

first, that because dhe passage of time the evidence of the complainant cannot be adequately

tested; secondly, that it would be, therefore, dangerous to convict on that evidence alone; thirdly,

that the jury is entitled é to authtandagraaty; t hat eviden
fourthly, that the jury cannot be so satisfied without having first scrutinized the evidence with

great care; fifthly, that the carrying out of that scrutiny must take into account any circumstances

¢ which have a |logroaah bhedriamguupoy bhethe compl ai nas
sixthly, that every stage of the carrying out of t h
take serious account of the warning as to the dangers of conviBiigi (2002) 54 NSWLR 241

at 273).

218 The VLRC (2004: 379) considers thengmanwar ni ng of fers fAno gui d:
judges on the circumstances in which a warning r
with a number of cases showing that there is broad variation betweendgakjon whether the

warning is given and the strength and content of it:

4 Crampton(2000) 206 CLR 161 at [44}5], per Gaudron, Gummow and Callinan JJ; at [126], per Kirby J; at [142], per
Hayne JR v BWT(2002) 54 NSWLR 241 at [95], per Sully J. This is in contraghe approach of the Court of Appeal in
WA (see, for exampleAngliss v WA2005] WASCA 162) and the approach of Hidden and McCallum JJ in R[2009]
NSWCCA 257 at [78]; [99].

6 DRE v R[2006] 164 A Crim R 400 at [14], per Spigelman CJ; at [59], jr@pSon J.

47 Tasmania Law Reform Institute (2008)arnings in Sexual Offences Cases Relating to Delay in Comfiksnes Paper No
8), Tasmania Law Reform Institute: Hobart, F;v BWT(2002) 54 NSWLR 241 at 275, per SullyDyers v The Queen
(2002) 210CLR 285 at 306307, per Kirby J.

8 RvBWT(2002) 54 NSWLR 241 at 27%LRC, NSWLRC, VLRC, 2005b: 618But se€TJ v R[2009] NSWCCA257 at
[62], per McClelland CJ at CL who considered theat #fAa trial | ucd
substance of thepngmah war ni ngo.

49 SJB(2002) 129 A Crim R 57R v G§2003] NSWCCA 73R v WSH2005] NSWCCA 427.
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[w]e have been told that trial judges may givengmanwarnings in cases where the law may not

require such a warning ¢é, in order mganantsni mi se the p
against the possibility that they may have to give evidence in a second trial if an appeal by the

accused is successful (VLRC, 2004: 379).

2.19 Similarly, Sully J has observed that the decisions of the High Court do not give trial

judges any guiance as to the length of the delay whetsmagmanwarning will not be required

so that Athe only prudent approach of a trial J L
and complaint as sufficient to raise for consideration the needlfomgmand i r e cRVIBWM 0 (

(2002) 54 NSWLR 241 at 275). This means, somewhat irrationally, that delays in the order of

days, weeks and months could quite possibly invite the wafrasgudges strive to appeaioof

their decisions, ttvaresmowlnobtheiscretiog of theotriakjuudge wiioesf f e ¢
arguably in a far better position than an appellate court to determine whether a warning is
necessary in the parti ALRC, ASWLRC &VERCMX)A5k: A1®)e s of t he

2.20 More recentinterpretations of theLongmanwar ni ng me an that it h a:
considerable way from the rationale behind the majority judgmdmdrigma®  whi ch consi der «
that after a long delay of twenty years the accused was likely to have faced significant®bstacle

mounting his defence (AL®, NSWLRC &VLRC: 2005b: 617). This movement away from the

original rationale means there is now a requirement for the warning wherever there are factors that

ar e perceived t o affect t h e neeesudh aab iagei dny of t h
inconsistencies in evidence and, quite oddly, circumstances that are peculiarly associated with sex

offender behaviour, such as sexual abuse commencing whilst a child is asldegbjesen v The

Queen(1999) 197 CLR 162).

221 Theimprt of the warning thke swurii dthaakablte maes sca
l ay jury as to the Judgeds own assessment of the
encour agementRvBWT(2002)d4 NISMWLR 241 af 251, per Wood CJ a).Clhe

VLRC (2004: 374) has also observed that a strongly wotaedymanwarning, particularly if

followed by a direction about lack of corroborating evidence, may be seen as a direction to acquit,

a view the TLRI (2005: 10) agrees with. In addition, lle@gmarwarning can positively mislead

the jury into believing that the accudealssuffered a forensic disadvantage despite the possibility

that he may not have. THeongmanwarning requires a direction to be given in every case

involving substantial delayrrespective of whether the defendant has in fact been disadvantaged

by the delay:

the effect of CramptonandDogget} has been to give rise to an irrebuttable presumption that the
delayhasprevented the accused from adequately testing and meetingghep | ai nant 6 s evi dence;
and that € the jury must be given a warning to that
accused was in fact prejudiced in this Wy BWT(2002) 54 NSWLR 241 at 247, per Wood CJ
at CL; emphasisn original).
2.22  The difficuty with the reasoning behind tHeongmanwar ni ng i s t hat it i e
presumption of innocence ¢é tiofadinn naoscseunnpct i aomd tvhoau
have been able to rebut the compl ai naf@tvds evide
BWT (2002) 54 NSWLR 241 at 247, per Wood CJ at CL; emphasis in original). This reasoning is
flawed if, in fact, the accused did commit the offence since there would be no rebuttal evidence,
such as alibi evidencdR(v BWT(2002) 54 NSWLR 241 at 247epWood CJ at CL). Lewis
(2005: 293) considers that this presumption of f
the jury and usurpitsfa€ti ndi ng f un c Langmardvariing esaeutislly antolmes to
a finding of fact that the accusétdiwas unabl e by reason of t he del
prosecutRWOWBWT2082 ®ANSWLR 241 at 252, per Wood CJ at CL; see also ALRC,
NSWLRC and VLRC, 2005b: 618).

%0 In NSW, a case involving a delay of only 6 months led one judge to find that some sort of warning about the effect of delay

shodd have been given, but not a fulbngmanwarning R v Heustorf2003] NSW CCA 172, per Hodgson JA). See also

Dre v R(2006) 164 A Crim R where a warning was given in relation to a delay of a few months for one count, although
there was a delay of about/8ars in relation to 4 other counts. In other cases involving a 2 year Relaiully(2006) 230

CLR 234) and a 4 year delalR ¢ Pere2008] NSWCCA 46) a warning was not considered necessary.
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2.23 No appeal case has ever referred to any evidence, in the form of documisctadiages

of justice, to support the view that it i s dancg
evidence after there has been a delay in complaint. Indeed, the traditional view that delay in

complaint is linked to the credibility of the compiant is a ritual incantation that has been

repeated so often over the decades that its mere repetition is now used as evidence for the
proposition for which it stands. The contrary view, supported by empirical research, is that there is

no demonstrable nexs fibet ween delay in compl aint and the
(ALRC, NSWLRC & VLRC, 2005hb: 618). This meartat the issue of forensic disadvantage is
entirely separate to the qual i tagdthatthelongncan ur acy of

warning is based on particular (subjective) judicial views about the significance of delay that have
no empirical foundationIn fact, theresearcHiterature tell us that the grooming behaviour of sex
offenders and the psychological effects of sexuakalcommonly ensure that victims either do

not report or may only do so after some months or years so that delaypisahrather than an
aberrant feature of child sexual abuse (Cossins, 2000; Zig)is discusseturther at [271]0

[2.72.

2.24 Hasthe High Court created an inevitable ground of appeal for defendants in sexual assault
cases? Given the mandatory nature ofLilegmanwarning plus the strictness of the terms of the
warning, it is inevitable that some trial judges will be deemed to lgaxen an inadequate
warning in the eyes of appeal judges. Even if the prosecution and defence agree that a warning is
not required in the circumstances of a particular case any failure to warn may be subsequently
overturned on appeal on the grounds thatdlnas been a miscarriage of justice.

2.25 The difficulty in giving an adequateongmanwarning is demonstrated astudy by the

NSW Judicial Commission in relation to successful appeals against conviction in sexual assault

trials for the period 2001 tdune 2004. In 60% of these cases (22 out of 37), there was a

deficiency in thd_ongmanwarning resulting in an error of law. An inadequat@gmanwarning

was the only error of law identified in 18 of those 22 cgd&W Criminal Justice& Sexual

Offences Taskforce, 2005: 90)n the other four cases, inadequatagmanwarnings plus other
misdirectionswere found to have occurred. Of these 22 cases, a retrial was ordered in 14 whilst

the NSW CCA ordered an acquittal in the other 8 cases. Boniface (D)%as also reported that

of all appeals to the NSW CCA in 2004, 28.3% were appeals against convictions for sex offences

and of those appeal s, more than half (55.5%) inv
incorrect judicial directionandevar ni ngo, although no data was pr o\
or direction. Australiawide, the TLRI (2005: 10) has listed 66paal cases heard between 1994

and2004 in which there has been a successful appeal on the ground of failure to give ar adequat
Longmanwarning.

2.26  In summary, the main problems with thengmarwarning include:

i the misleading nature of the warning in that it amountsté anr r e but t abl e pr esu
that the accused haRvBWI(2002a 84t NSWERe2d41 apl¥, ej udi ced
per Wood CJ at CL);

i the link made between delay in complaint and credibility;

i its focus on the evidence of the complainant rather than the forensic disadvantage
suffered by the defendant;

1 the wording of the warning suggests that there is somethindialnhee about the
compl ainant6s evidence which has the danger
women are an unreliable class of witnhess;

1 the lack of guidance as to the actual length of delay where a warning is required;

i a requirement for the warnigv en wher e is corroboration of tF
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7. the mandatory nature of the warning as judges strive to make their directions- appeal
proof;

8. the strength of the warning means that it is easily interpreted as a not too subtle hint to
acquit.

2.27 From a public interest perspectivle reasoning behind th®ngmanwarning contradicts
the public interest in encouraging children and adults to report sexual abuse and the puddic int
in prosecuting offenders.tArial, inappropriate warningsre not only unfair to complainants, they
are:

potentially confusing [to] the jury and detract é fr
issues relevant to the particular case. It is therefore difficult for trial judges, particularly in sexual

asault cases where a multitude of warnings is required, to give directions which are clear,

intelligible, relevant and brief, and which are also insulated from appeal (ALRC, NSWLRC, and

VLRC, 2005b: 620; footnotes omitted).

2.28 Because of the assumptioniément in theLongmanwarning, there have been calls to

either abolish it or limit its applicability to cases where it can be shown that the accused has

suffered an actual disadvantage because of the delay in con{N&wW Criminal Justice&

Sexual Offenes Taskforce, 2005AIthough some believe that the mere fact of delay gives rise to

a disadvantage and that a defendant may not be able to identify the actual disadvantage suffered

(such as the loss of documents or the unavailability of particular wésleshie unequivocal

nature of thd.ongmanwarning means that all cases of delay are presently being treated as if the
accusedsat a forensic disadvantage. I f, however, it
any such warning éf wnooutl dp obsei RviBYET(29@20G4nMNNSWILRe 0  (

241 at 248, per Wood CJ at CL). It would also be untrue if the accused has otherwise not been
prejudiced by the delay, such as a case in which rebuttal evidence does not exist because the
accused concedém® was with the complainant on the occasion in question. Arguably, it makes

sense to confine the warning to cases where there has been demonstrable disadvantage suffered by

the accused, rather than rely on the vague assumption that disadvantage isaniitabstingly,
theLongmanwar ni ng contrasts with the approach in Eng
entittement to a warning [based on forensic disadvantage as a result of delay], an English
defendant must point to the ways in which hisdedfee has been prejudiced by
(2005: 290).

Proposals for reforms

2.29 A number of people and reports have considered the ways in whitbrigenanwarning

could bereformed Most consider that the warning should only be given in terms tbas fon the

forensic disadantage to the defendant (Wod@l0 0 3 : 63), that the words 0dz¢
convicté should be removed from the warning and
show that he has suffered a disadvantage.

2.30 In 2002, he NSWSCLJ2002: 132) recommended that an amendment be made to the

NSW Cri minal Procedure Act 1986 Ato prohibit t h
where there is no evidence or good reason to suppose that the accused was prejudicedalyy the d

i n ¢ o mpSimdarlyn thé TLRI (2005: 20) considerethat where there has been no

di sadvantage to the accused as a result of the
warning is irrational o and t hatsituationk whergmman war ni
accused can show a specific disadvantage caused
circumstances which cannot be established by delay alone. The TLRI (20&®) 21
recommended repeal of s 165(5) of the Evidence2B801t(Tag as the first step in abolishing the
Longmanwarning since 565 preserves the power of a trial judge to give common law warnings

and the repeal of subect i on (5) would Aencourage trial j ud
with s165(1), (2), (3) and (4pther than in accordance with the commoawo ( TLRI , 2005:

In jurisdictions which operate under tH&A, this reform will be insufficient because of s9 of the
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Evidence Act which preserves the operation of the common law unless the Act expresdisprovi
otherwise (TLRI, 2005: 22; ALRC, NSWLR& VLRC, 2005a: 496).

231 The VLRC (2004: 382) recommended that thengmanwarning be restricted to
situations fiwhere there is evidence that the ac
result of a dekain reporting, or where there is evidence that the accused has been prejudiced in

some other way as a result of other circumstanc
383-384) recommended that the following legisiatprovision be inserted ins61 of theCrimes

Act1958 (Vic) as an alternative to thengmanwarning:

(c) The judge must not warn, or suggest in any way to the jury that it is dangerous or unsafe
convict the accused, unless satisfied that:

(i) there is evidence that the accuskds in fact suffered some specific forensic
disadvantage due to a substantial delay in reporting; or

(ii) there is evidence that the accused has in fact been prejudiced as a result of other
circumstances in the particular case.

(d) If the judge is satisfigtin accordance with stdection (c) that a jury warning is required, the
judge may warn the jury in terms she or he thinks appropriate having regard to the
circumstances of the particular case.

(e) In giving a jury warning pursuant to sslection (d), ifis not necessary for the judge to use
the words 6éddangerous or unsafe to convictéo.

2.32 However, the TLRI (2005:22 3) questioned whether the VLRCHS
Afactually achieve its |l egislati vtengmanwtaemti ngmwd di s
Firstly, the Institute noted thahe above recommeation contains no standard by which the trial

judge is to be satisfied that the accused has suffered a forensic disadvantage; secondly, the
requirement that a trial judge may use whatever gesthe thinks appropriate will probably see

trial judges relying on the already existing wording of tlmmgmanwarning in order to avoid

appeals; thirdly, sus ect i on ( e) does not prohibit the use ¢
convi ct 6 reqgure triadl jodges toiemphasise the forensic disadvantage suffered by the

accused so that it can be expected that, under this provision, the warning will continue to focus on

the truth and accur acylnfadt, he ThRI (200628)pcbnaideredhatt 6 s evi d

because of the sheeto mi ngs i n the VLRCO6s recommendation pre

[wlhat may be required to displace the irrebuttable presumption creatednigynanis a clear
statement that no such presumption is to beieghind that a warning in tHeongmanterms is
only to be given where the existence of a specific forensic disadvantage is established on the
balance of probabilities, that disadvantage not being established by the mere fact of delay.

2.33 In fact,in thesubsequent amendments to £61he Crimes Actl958 (Vic), the common
law power to give theongmanwarningappears to haveeen abrogatednder s61(1E)

(1A) If the judge, on the application of the accused in a proceeding to which subsection (1)
applies,is satisfied that the accused has suffered a significant forensic disadvantage because
of the consequences of the delay in making a complaint about the alleged offence by the
person against whom the offence is alleged to have been committed, the judgie @t
terms that the judge considers appropriate having regard to the circumstanceaséthe

(a) inform the jury of the nature of the forensic disadvantage suffered by the accused; and
(b) instruct the jury to take that disadvantage into considerati

(1B) Despite subsection (1A), a judge must not warn, or suggest in any way to, the jury that it
would be dangerous or unsafe to find the accused guilty because of the delay.
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(1E) A judge must not give a warning referred to in subsection (1A) omaingato the effect of
a warning referred to in subsection (1A) except in accordance with this section and any rule
of law to the contrary is hereby abrogated.

(1F) Nothing in subsections (1A) to (1E) affects the power of a judge toagiyeother warning
to, or to otherwise inform, the jury.

2.34 Very clear words of abrogation need to be included in a provision that is designed to

remove the power to give a common law warnjRgv Davieq1985) 3 NSWLR 276 at 278, per

Hunt J) For the purposes offarensc disadvantagevarning given under s61(1A), it is clear that

the content of the warning has to comply with that-sedtion, such that it cannot include the

words 6édangerous or wunsafe to convictéo. Section
undersubs ecti on (1E), fand any rule of l aw to the ¢
mean that thé.ongmanwarning is abrogatedr that the form of words known as thengman

warning cannot be giveanders61(1A). This would mean that theongmanwarning could still

be given in addition to a s61(1A) warningl other common law warnings are preserved under

S61(1F).

2.35 In R v Taylor (No 2)2008] VSCA 57 at [7], Ashley JA recognised that there were
istatutory <constr ai nttsedobligatoa of a judgd to give tomgmanmp osed o
warning by s61(1A)1E) but since these provisions did not aptthe facts of thecase, no

interpretation of therwas madé*

2.36 A number of submissions to the ARLC, the NSWLRC and the VLRC (2005a: 493)

consdered that théongmanwarning should be included in théEA, although there was also the

view that Athe | arge nuongmawaohi agpwaubkdconotebaia
by doing so (ARLC, NSWLR®& VLRC, 2005a: 494). If the warning was te mcluded in the

UEA, t he ARLC, NSWLRC and VLRC (2005a) were of th
be added to s 165(1) to deal Lomgmanand sugjghseedthey pe of s
following addition:

evidence that may be unreliableitbnot demonstrably so because of the inability to test it
adequately for any reason including the passage of time (ARLC, NSVELRIRC, 2005: 494).

2.37 However, this recommendation would do little to stem the mandatory nature of the
Longmanwarning® given a choice betweethe common law warning and 465 warning, trial
judges would still have their eye on the need to comply with the exact terms lobrigean
warning. The aboveuggestedtategory also suffers from the flawed reasoning that unreliability
and the presumed inability to test evidence because of delay go hand in hand.

2.38 In their final report on theJEA, the ARLC, NSWLRC and VLRC (2005b: 62&jated
that there was considerable support to abolishLibregmanwarning in its current form, to
leg sl ate to clarify i ts operation and I i mit it
demonstrates that a particular forensic disadvan

2.39 In light of the many concerns that have been expressed kboginan the ALRC and
the VLRC (but not the NSWLRCYyecommended the enactment of a provisiorthe UEA of

gener al application in al/l criminal trials whic
di sadvantage ¢é is an issue which edblityofiftttk be cons
compl ainant o ( &WVIERC, 2008bS&%5)R This recommendation means that a

warning shou

Id only be given fwhere there is a
Aiprejudice sho

uld not be assusade tof exi méo meAkl

51

The sulfficiency of a direction given under s61(1A)tkné Crimes Actl958 was recently considered v Morrow[2009]

VSCA 291. Redlich JA (with whom Nettle JA and Lasry AJA agreed) stated that the trial judge had erred in giving a
direction under s61(1A) fAby deseradi dagommaesntdsdecTheni mmerf otrien
s 61(1A) require that the jury must be directed that they are to take the relevant forensic disadvantage into conEideration.

judgebds direction was therefore i nsatd weipthen these mastersiotight bee f t a dis
consideredo [20009] VSCA 291, [26] . There is no appeal case o
Longmarwarning in Victoria.
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NSWLRC & VLRC, 2005b: 625). The NSWLRC dissented from this recommendation on the
grounds that theongmanwarning is essential to a fair trial (ALRC, NSWLRCVLRC, 2005b:
628).

240 Under the ALRCO6s and VLRi{dge wouléd lseaequiredntal at i on t

outline Athe particular circumstances which have
their significance to t hekVaRCca0G5ke: 626)sAlttooagh 0 ( ALRC,
particular form of words is required undéré r ecommended warning, t he wi

convictd are prohibited because these words <can
(ALRC, NSWLRC& VLRC, 2005b: 626). The ALRC and VLRC considered that if no specific

forensic disadvantage caube identified by the defence then the mere fact of delay could be

raised by the defence in its closing address to the jury (ALRC, NSWA.RICRC, 2005b: 626).

Lastly, the ALRC and the VLRC considelthat the warning should only be given if requested by

the defence, a factor that would then need to be taken into account in any subsequent appeal.

241 The ALRCO6s and VL R@d subseqentyrenaetedcha $1658 of the
NSW Evidence Acwith some minor chang&sin particular that the warning canlpie given if
requested by party, not just the defendant

165B Delay in prosecution
(1) This section applies in a criminal proceedingvhichthere is a jury.

(2) If the court, on application by party is satisfied that the defendant has suffered a
significant forensic disadvantage because of the consequences of delay, the court must
inform the jury of the nature of that disadvantage and the need to take that disadvantage into
accountwhen considering the evidence

(3) The judge need not comply withilssection (2) if there are good reasons for not doing so.

(4) Itis not necessary that a particular form of words be used in informing the jury of the nature
of the significant forensic disadvantage suffered and the need to take that disadvantage into
accaunt, but the judge must not any waysuggest to the jury that it would be dangerous
unsafeto convict the defendardolely because of the delayr the forensic disadvantage
suffered because of the consequences of the delay.

(5) The judge may not warar inform the jury about any forensic disadvantage the defendant
may have suffered because of delay except in accordance with this section, but this section
does not affect any other power of the judge to give any warning to, or to inform, the jury

(6) For the purposes of this section:
(a) delay includes delay between the alleged offence and its being re@orted

(b) significantforensic disadvantags not to be regarded as being established by the mere
existence of a delay.

(7) For the purposes of thigction, the factors that may be regarded as establiskiggificant
forensic disadvantage@clude, but are not limited to, the following:

(a) the fact that any potential witnesses have died or are not able to be located,

(b) the fact that any potentiavidence has been lost or is otherwise unavailable.

52 Section 165B is also included in the VictoriEmidence AcR008and theCommonwealttEvidence Acl995. In these two

jurisdictions, s165B differs from the NSW version in that a warning can only be requested by a defendant, not a party. Also
the Victorian and Commonwealth versions of s165B do not includsextipn (7). At tle time of writing, this amendment
had not been made to the Tasmarktaidence AcR001.
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2.42  Although the VLRC(2009: 105)ecently concluded that s165B deals appropriately with
the issue delay and forensic disadvantage and preferred it to s61 of the Victamas Actthe
Commission fded to highlight the limitations of the provision.

2.43 Theapparentobust nature of s165B is undermined by the retention of the power of trial
judges to give any other warningader suksection (5)which includes common law warnings

This indicates tat the reforrmayhave little effect in practice since the power to gileoagman
warning has not been removed amd165B warning is dependent on an application by a party,
unlike theLongmanwarning. While the NSW version allows the prosecution to saekarning

under s165B (which could be used as a tactic to prevertahgmanwarning being given), a
situation could arise where the prosecution seeks a s165B warning while the defence reminds the
judge of the mandatory nature of thengmarwarning. As sch, a trial judge could end up giving

both warnings although he or she is likely to invoke s165B(3) and refuse to give the s165B
warning on the grounds thattangmanwarning will be given instead. If there is a conviction, it
would be extremely unlikeljor the defence to appeal against a failure by a trial judge to give the
less advantageous s165B warning. In Victoria and terAlianCapital Territory (ACT), where a
warning under s165B is dependent upon a request by the defendant, it is doubifig! ttedience
would make such a request as an alternative to the more advantageguosnwarning.

2.44 The NSW Criminal Justice and Sexual Offences Taskforce (200Bade a similar

recommendtion that theLongmanwarning should only be given in cases wedithe court is

satisfied that there is some evidence that the accused has suffered a specific forensic disadvantage

due t o tShueb skgluaeynd.l vy, the NSW Government enacted

as an amendment to s294 of eminal Procedue Act1986 which included the proviso that

ithe mere passage of time is not in itself to |
di sadvantageo (s294(5)). However, t he amendmen
convicto as theTaskfaicee Thid anbndimgnt to s294 has since been repealed.

2.45 Perhapshe most radical reforms to th@ngmanwarning have been enacted in South

Australia. In 2006, the South Australian Attorr@e ner al 6 s Of fi ce rel eased a
(Chapman 2006)in which it reviewed the various reform approaches that had been made to the
Longmanwarning. Although no final report was released, submissions to this discussion paper

resulted in a number of reforms to sexual assault laws in South Australiaefohea to the

Longmanwarning is based on criticisms of thengmarwarning made by the ALRC, NSWLRC

and VLRC(2005h: 59)and the subsequent amendments to s165B of the (AEdnson, 2007:

1449).However, the South Australian reform, in the form of s34€EBhe Evidence Actl929,

goes much further than the amendments to s165B in that it appears to have abolisbegniza

warningin all criminal trials

34CBd Direction relating to delay where defendant forensically disadvantaged

(2) A rule of law or pratice obliging a judge in a trial of a charge of an offence to give a
warning of a kind known aslaongmarnwarning is abolished®

2.46 Instead of thd.ongmanwarning, a trial judge must give a direction about any forensic

disadvantage suffered by the defamlt i f he or she is fAof the opini
has elapsed between the alleged offending and the trial has resulted in a significant forensic

di sadvantage to the defendanto (s34CB(2)). This
must be specific to the circumstances of the particular case and it must not include the wording of
theLongmanwar ni ng, fAdangerous or unsafe to convicto

In other words, the trial judge is required to explain tature of the forensic disadvantage to the
jury and direct the jury that they must take that disadvantage into account when scrutinising the
evidence (s34CB(2)). Although it is clear that Parliament was intending to abolicbrthman

% Section 34CB came into operation on 23 November 2B08%eigneuf2009] SASC 59 at [17], per Gray J).
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warning with the enament of s34CBAtkinson, 2007, it is possible thathe wording of s34CB
merely abolishes thebligationto give theLongmanwarning. In other words, the abolition of the

rule of law or practice whiclbligesa trial judge to give the warninghight meanthat the trial

judge still has th@owerto give the warning. The approach under s34CB is similar to the abolition

of the requirement to give a corroboration warning which has been interpreted as abolishing the
requirement, but not thgower, to do so>°

The Commi tteeds r ec onohntbelLangmanwamingt or r ef or m

2.47  This report endorses the views of the ARLC, the VLRC and the TLRI that there is an
overwhelming need to reform thkeongmanwarning although it is clear that prescriptive,
legislative refom is required to abolish thgower of trial judges to give th€ongmanwarning.
Instead, thd_.ongmanwarning should be replaced with an alternative warning which specifies a
particular form of words to describe the disadvantages suffered by the defesthaurgebof delay

in complaint. This would ensure that defendants receive a fair trial where delay has prejudiced
their case but would also ensure the fairness of the trial from the point of view of complainants
and the community, given that fairness is ¢onleasured more widely than merely the interests of
the accused® However, the alternative warning should only be given where the defendant can
show that he has suffered an actual forensic disadvantage as a result of a delay in complaint. This
would meanhat the defendant would need to show, on the balance of probabilities, how he has
suffered a specific forensic disadvantage or prejudice as a result of delay in complaint.

2.48 The type ofprescriptive reform that irequiredis outlined below”:

0] a judge must not warn, or suggest to the jury in any way that it is dangerous or unsafe to
convict the accused;

(i) the power to give a jury a warning based onlLiblegmanwarning must be abolished,;

(iii) judges should be prevented from making a general commnethie effect of delay on the
evidence of the complainant;

(iv) as per s165B, avarning should only apply where the defendant can show that he has
suffered an actual forensic disadvantage as a result of the delay in complaint. This would
mean that the dendant would need to show, for example, that witnesses or documents
cannot be located because of the delay in complaint;

(V) if the judge is satisfied on the balance of probabilities that the accused has shown that he
or she has suffered a specific foriendisadvantage or prejudice as a result of delay in
complainta warning is then required;

(vi) in such a casehe judge may warn the jury that there is evidence to show that the
defendant has suffered a forensic disadvantage in meeting the prosecgias earesult
of the delay and the jury are required to take that fact into account in deciding whether the
prosecution has proved its case beyond reasonable doubt.

5 Since its enactment, s34CB has not be the subject oflaigpegview, although Vanstone J has noted in passing that in

future fAa trial judge wild.l not be entitled to give a odédwarni ng
warning in terms otongmam R ¢ B, J2009] SASC 110; see al$dbvInston[2009] SASC 89, at [107] per Vanstone J.
S 1t is still permi ssible for a corroboration warniesg to be giyv

that it is necessary to do so in the interests of jusBecenfley v The Quen (1989) 168 CLR 79L.ongman v The Queen
(1989) 168 CLR 79Robinson v The Quegh999) 197 CLR 162Conway(2002) 209 CLR 203Tully v R(2006) 231 ALR
712).
6 Dietrich v The Queer(1992) 177 CLR 292335 (Deane J), quotirBarton v The Quee(1980) 147CLR 75, 101 (Gibbs
ACJ and Mason J).he concept of fairness is not fixed and immutable @naly vary with changing social standards and
circumstancefDietrich (1992) 177 CLR 292, 328 Deane J), including the increasing awareness of the interestaieioficti
sexual assault.
This was the submission made by Dr Annie Cossins as a member of the NSW Criminal Justice and Sexual Offences
Taskforce.

57
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(vii) A specific form of words should be usedch asibecause of the passage
years, the defendant has shown that he has suffered a disadvantage in meeting the
prosecutionb6és case and the jury are required
whet her the prosecution has proved its case b

2.49 All in all, the wording should reflect the objectiad the warning to highlight the

disadvantage that has been suffered by the defendant as the result of Tdaproposal to

restrict the form of words used by the trial judge is based on the fact that an iriadequa

impermissible warningyiven under s165Bitlfat is, where a warning given thatfavours the
defendantds case by usi ngwiltnbtde thecsubjd of ppadlateg e r o u s t
review if the defendant is acquitted. If convicted, themlefeant 6 s counsel is unl il
against impermissible wordingitffavourst he de fcasae.dant 6 s

2.50 Combiningthe aboveideasas well as wording from ss165 and 163Be Committee
recommends that165B of the UEA should repealed and the followmgvision enacted in its
stead and thathe following provision beenacted inother appropriatelegislation innonUEA
jurisdictions.

Recommendation 2.1
Delay in complaint in criminal proceedings

Q This section applies to evidence given by a child insgibed sexual offence
proceedings before a jury.

2) If, on application by the defendant, the court is satisfied on the balance of probal
that the defendant has demonstrated that he or she has suffered an actual
disadvantage as a resultaodelay in complaint, the court must:

(a) inform the jury that because of the passage of time, the defendant has show
she has suffered a disadvantage in
delay in complaint;

(b) explain the naturef the disadvantage suffered by the defendant according t(
circumstances of the case; and

(c) inform the jury that they may take that disadvantage into account in dec
whether the prosecution has proved its case beyond reasonable doubt.

3) For the purposes of subection (2), the mere fact of delay, however long, is not tg
regarded as sufficient to give rise to a warning.

4) The court must not warn or inform the jury about any forensic disadvantag
defendant may have suffered because tydexcept in accordance with this sectig
No other form of words can be used by the trial judge other than those set out i
section (2) and a court must not warn, or suggest to the jury in any way tha
dangerous or unsafe to convict the accubedause of the effects of a delay
complaint.

(5) This section abolishes the power of the court to give the common law warning k
as theLongmanwarning Longman v The Quedh989) 168 CLR 79).

(6) For the purposes of stdection (2), delay includegelay between the alleged offenc
and the complainantés first report t

@) The court need not comply with subsection (2) if there are good reasons for not
so but must state those reasons in writing.
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(8) For the purposes of this sectidhge factors that may be regarded as establishing
actual forensic disadvantagelude, but are not limited to, the following:

(a) the fact that any potential withesses have died or are unable to be located;

(b) the fact that any potential evidence bagn lost or is otherwise unavailable.

2.51 The aboveecommendation differs frothe presentl65Bin the following ways:

0] a balance of probabilities test has been inserted intgesttion (1);
(i) the wording, Afactual d o1l &g ie aificahiofdranditvsaingt a g e 0
di sadvantageo since the wo®andisdnsonsistentwihcant 6 i ¢

the idea that there has either been a forensic disadvantage or there has not.

(iii) subsection (2) prescribes the exact wordafghe warning and prohibits amgher form
of words being used;

(iv) subsection (J requires the trial judge to state her or lkeigsons for not giving a warning;
and

(V) clear words of intention to abrogate thengmanwarning are used under sglection(5).

2.52 The proposed s165B also differs from the South Australian reform, s34CB of the

Evidence Actl929 (SA), in various ways. First, the defendant bears an evidential onus by
demonstrating that s/he has suffered an actual forensic disadvantagesuie®auth Australian
provision merely states that the <court mu st be
occurred. Arguably, this judicial opinion could be formed merely because there has been a delay

in complaint. Second, a specific formwbérds is included under the proposed s165B to inform the

jury that theymay take the forensic disadvantage into account when deciding whether the
prosecution has proved its case beyond reasonable doubt which accords with the function of the

jury to assesthe weight and the reliability of all evidence. The South Australian provision directs

the jury theymustt ake the forensic disadvantage into acco
athough it does nospecify whose evidence. This could be a referanae t he compl ai nan
evidence, a focus that thengmanwarning has always suffered from, as discussed previously.

2.53 Third, the proposed s165B states that the mere fact of delay is not to be regarded as
sufficient to give rise to a warning, unlike theush Australian provision, and it also provides a
different definition of delay. The South Australian definition (time between the alleged offending
and the trial) is arguably too broad, since there can be situations where delays up to the time of
tialar caused by the defendant, not the compl ainan:
has a discretion to give a s165B direction in that he or she can refuse to give the warning if there
are good reasons for doing so, unlike the South Australiavisgrn. Fifth, the abolition of the

rule of law or practice whicbbligesa trial judge to give theongmanwarning under the South
Australian provision arguably still leaves open the possibility that a trial judge can still give the
warning. The proposedl65B abolishes the power to give thengmanwarning. Finally, the
proposed s165B lists the type of factors that would establish an actual forensic disadvantage
unlike the South Australian provision.

2.54 In addition, there is a particular problem tmaform bodies have not addressed when
proposing reforms to theongmanwarning which means that the proposed s165B, if adopted,
would need to operate in conjunction with another reform. There has been a failure to recognize

%8 SeeR v Lockye(1996) 89 A Crim R 457 at 459, per Hunt CJ at ®ly F[2005] NSWCCA 338 at [35] Simpson J.
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that there is no avenue for afipte review ofimpermissiblairections given by a trial judge, that

is, where a trial judge continues to give ttesngmanwar ni ng or wuses the O0dange
wording under s165B. Such impermissible directions will clearly benefit the defencatsbah

defendant is convicted, it is unlikely that he will lodge an appeal on those grouhdse

defendant is acquitted there will also be no appellate review of any impermissible warnings given

by the trial judge.

2.55 The following recommendation drafted as an amendment to the N&viminal Appeal
Act1912. It is recommended that a similarly worded provision be enacted in all other Australian
jurisdictions to give the prosecution the power to appeal against impermissible waltri;mgkso
recomnended that an interlocutory process (similar to s5F ofGhminal Appeal Actl912)

should be employed to allow for a short adjournment of the trial and urgent attention by the appeal
court.

Recommendation 2.2
Judicial Warnings: appeal against impermissilbe warnings

D This section applies to prescribed sexual offence proceedings.

2) The AttorneyGeneral or the Director of Public Prosecutions may appeal to the (
of Criminal Appeal against any warning, direction or suggestion which contray
s165B d the Evidence Acl995 pronounced by the court of trial to which the Cro
was a party.

3) The Court of Criminal Appeal must determine whether the warning, directio
suggestion pronounced by the court of trial contravenes s165B dvitlence Act
19%.

4) If the Court of Criminal Appeal determines that there is a contravention of s165
the Evidence Actl995, the Court of Criminal Appeal must order the court of tria
either discharge the jury or withdraw the warning, direction or suggestion tméuie

jury.

Prescribed sexual offence proceedimgeans proceedings in which a person stands cha
with a prescribed sexual offence, whether the person stands charged with that offence i
together with any other offence (as an additional orratare count) and whether or not th
person is liable, on the charge, to be found guilty of any other offence.

Delay in complaint warning: the Crofts direction

2.56 A delay in complaint ¥ a sexual assault complaingrgrmits the defence to invite the

juy to draw the inference that the delay is evid
allegation of sexual assault. In addition, at common law, in cases where a complainant was

deemed to have failed to complain at the earliest reasonable ofiyortun

it was the practice of trial judges to givé&kdby direction to the jury. This was to the effect that,

in determining whether to believe the complainant, the jury might take into account his or her
failure to complain at the earliest reasonable ojpmity. The direction assumed that a prompt
complaint was consistent with an assault having taken place, while delay or absence of a
complaint was contrary to normal expectation and hence a matter properly taken into account in
deter mi ni ng ctedlibdlity (Royal lCensnsssiandnto the New South Wales Police
Service, 1997: 1121122; footnotes omitted).
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2.57 In order to ameliorate this common law approach to detgyslhtionhas beemnactedn
all but oneAustralian jurisdiction requiing a trial judge to warn juriethat:

i fabsence of compl aint or delay in complainir
all egation that the offence was committed is
i ithere may be good reasons why a victim of a

may refrain from making® a complaint about th

2.58 This is a mandatory direction to be given by a trial judge if evidence is given, or a
guestion is asked which tends to suggest an absence of, or delay in making a cormpthist.
report this direction isreferred to ashe $1 direction, after the Victorian provision which gave
rise to the appeal i6rofts The inention of legislation such aékwas to acknowledge that delay
is common to most sexual a stheastereotypemfahsvessexaah d t o A r
assault victim behaves or ought to beWhhdsve foll ow
the architects ofsuch legislationappear to have envisaged thatwould provide sufficient

protection for complainants fromisgriminatory treatment in a sexual assault ttiad legislation

did not precludetrial judges from making a comment about a delay in complaint (Royal

Commission into the New Southalés Police Service, 1997: 1)22Nonetheless, it was hoped

that sucho mment s fAwould not occur as a matter of cou
necessity to do so in the interests of a fair tr

2.59 In R v Davies(1985) 3 NSWLR 276the appellant had argued that ginal NSW

provision, s46B (reenacted as294, Criminal Procedure Ac. 986 ( NSW) ) di d not
principles laid down irkKi | tyw&® 0 ((1985) 3 NSWLR 276 at 278,
with this interpretation and stated:

[a]ll that s 405B does is to make obligatohe tdirections on what | have described as the other
side of the coin. The section does not purport to codify the law relating to evidence of complaint;

if it was intended by the legislature to preclude the usual direction referreKto ih lcasd) the

section should have contained an express exclusion. A simpler course may have been to exclude
altogether the anomalous admissibility of evidence of compl&nat.neither course was followed
((1985) 3 NSWLR 276 at 278).

2.60 In 1996 the High Court handk down the Croft® decision which examed the

relationship between a&l direction and the common law delay in complaint wariiingKilby

direction) The legslative reform represented by s&das significantly undermined by the

decision inCroftssince it ef fectively negatdbd direction ALRCpr ot ect i \
NSWLRC& VLRC, 2005: 634) and sends a message to the jury that there is a logical connection

between delay and the truthfulness of the mp | a evidencet @gether withLongman, the
effect of Croftshas been to reinstate fia mandatory warnin
complainants who ®EINSWLRC&SOVLRE p005S: 612)nttpusncre@sig.

the likelihood of a conviction being overturned on appeal whHeseetis a failure to givéhese

warnings

The decision inCrofts

2.61 In Crofts the complainant alleged she had been sexually abused on eight separate
occasions between the ages of 10 and 16 by Crofts, afatodg friend. The complainant lived
withhe family near Swan Hill although the compl ain

% This is the wording frons294,Criminal Procedure Acti986 (NSW). Analogous provisions in other jurisdictions were

modelled on the former s 4058rimes Actl900 (NSW) (enacted in 1981) and this provision has since besraoted as s
294, Criminal ProcedureAct 1986 (NSW). See s61Crimes Actl958 (Vic); s71Evidence (Miscellaneous Provisions) Act
1991 (ACT); s36BDEvidence Acfi906 (WA); s34l(6a)Evidence Acfl929 (SA); s371ACriminal Code Actl924 (Tas);
s4(5),Sexual Offences (Evidence and&edure) Ac{NT). Note thats4A(4), Criminal Law (Sexual Offences) At978

(Qld) differs from all other provisions in that ihe prevents a
Il aw regards the c¢ompl aeliablaor tess seliables anlg leecacse of the lengte of tmeerbefore the
compl ainant made a preliminary or other complainto.

0 Crofts v The Quee(i996) 186 CLR 427, applyingilby v The Quee(1973) 129 CLR 460.
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with Crofts. At times, the complainant and her mother visited and stayed overnight and on other
occasions Crofts stayed wit hThe bomplamantafldgeiithea ant 6s f
offences occurred during these visitShe made her first complaint to her mother about six years

after the first alleged offence and six months after the last

2.62 The accused wasventuallyconvicted of four counts of sexupknetration of a child

between 10 and 16 years of agen appeal to the High Court, the defence argaetbngst other

things thatthe trial judge haérred becaus@ [ t ] he jury were not given ins
of early complaint could be useg them in their assessment of the credibility of the complainant.

The result was that thdrdction properly given unde6&(1)(b) ... was unbalanced and unduly
weighted i n f avo Cofts@996) 186 ELRpE27 atsA45¢pertToobery, d&saufron,

Gummow and Kirby JJ). Furthermore, the defence argued thatah@dige was recLuired, under

61(2), to comment on the considerablleothgrel ay in ¢
words, the defence argued th&lgequired the trial judgeto give, not only the directions
specified undethatpr ovi si on, but al so an instruction that

something that the jury can use to found an inference, that inference being that the allegations are
f al Leofis§1996) B6 CLR 427 at 445, per Toohey, Gaudron, Gummow and Kirby JJ), thus

effectively cancelling out the benefit$ a 61 direction. A t r i al , AJudge Williams
this, considering that any such instruction would run counter to the requiremeniq{a6of

the Act. He regarded the request as one which a
dod. The appellant submitted that this represe

w h o | Gzofts (1096) 186 CLR 427 at 445, per Togh&audron, Gummow and Kirby JJ).
2.63 After giving a s61 direction, the tripldgehadinformedthe jury.

[tihe experience of the law confirms that complaints are often not made immediately after sexual
assaults. [The prosecutor], in his address tq gaggested that she was young, confused, [had]
feelings of guilt, fear of disbelief, fear of family upheaval, fear of accusation against a family
friend. [These] were all suggestions that were put forward that may explain such a delay, and
there may welbe others. Experience has shown that it is not uncommon for such a delay and the
law requires me to say that it does not necessarily mean the allegations are false (Judge Williams;
quoted inCrofts(1996) 186 CLR 427 at 444, per Toohey, Gaudron, GumnmuKarby JJ).

2.64 The High Courtagreed with the arguments of the defendant emmkidered that the
Asubstantial 06 delay of six years entitled the
concerning the legal significance of the absence of comgamton af ter the all eged
(Crofts v R(1996) 186 CLR 427 at 442, per Toohey, Gaudron, Gummow and Kirb&lthugh

the Criminal Court of Appeal of Victoria hadguedthat the trial judge was under no compulsion

to give any direction other thahat speified in 61, the High Court stated:

[tihe enactment of specific provisions altering the general rules of practice as to the directions
given to a jury concerning the reliability of the evidence of alleged victims of sexual offences did
not affed the requirement to give specific and particular warnings where they were necessary to
avoid a perceptible risk of a miscarriage of justice arising from the circumstances of the case
(Crofts(1996) 186 CLR 427 at 446, per Toohey, Gaudron, Gummow and K]DB?/

2.65 This finding was based on an interpretatiori the word ®BIH{I¥W@Essarilyo
(At hat del ay i n necessapyhdicaen i tnhbga td otehse naphlhiokh gvast | on i s

8 Section 61(2) s tsdiomgl) gicvents ajudyé from makimg asyucbmment on evidence given in the

proceeding that it is appropriate to make in the interests of
%2 The decision irCroftswas a culmination of a number of casBsv(Davieg1985) 3 NSWLR 276R v Omajee (1995) 79 A
Crim R 355;R v Miletic(Criminal Court of Appeal of Victoria, 9 August 1996)) in which courts had effectively undermined
the effectiveness of reform provisions such as s 61 and s 405B, by insisting that the common law rule (aK#tated in
was not precluded by such refor ms, on the grounds that ficommc
complaint fishould be taken RwnDavie{B085 DNEWLR 2V6rat 278apercHuntJ).of t he acc u:
In Victoria, amendments were made to s 61 in the wakeraofts to remove the word, 6necessarily
addinganewsubecti on (3) which fAprevents the judge from commenting
where there has beenadelai n reporting o6if there is no reason to do in th
trialéo (Victorian Law Ref or m-seCtommeans that a mial judgedidnbw requite@ tp . This n
decide whether or not there is reasorgive anyother direction to the jury, other than the direction that is required to be

63
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considered to be critical to the operation of the prowmigicthat the word opened the door to other
(traditional) interpetations of delay in complaint

[dlelay in complaining may nobhecessarilyindicate that an allegation is false. But in the
particular circumstances of a case, the delay may be so longg)qaicable, or so unexplained,
that the jury could properly take it into account in concluding that, in the particular case, the
allegation was falsedrofts v R(1996) 186 CLR 427 at 448, per Toohey, Gaudron, Gummow and
Kirby JJ; emphasis added).

2.66 Nonetheless, the delay by the complainantdrofts was neither inexplicable nor
unexplained, since the delay was explained at trial and it is the very type of behaviour that is
characteristic of child sexual abuse victinfsee further [2Z1]0 [2.72] below) Such
considerations appear to have been obscured bgribeeouselief that, contrary t@mpirical
evidence reported in the psychological literatardrue allegation of CSA is made at the earliest
opportunity.

267 A common enough panaskgpediaixiPecpl®a GLR 42U ab

451, per Toohey, Gaudron, Gummow and Kirby JJ),
decision that the jury ought to have been warned, in order to ensure that the accused obtained a

fair trial. Eventough t he Cour't conceded that At he warnin
terms as to undermine the purpose of the amending Act by suggesting a stereotyped view that
complainants in sexual assault cases are unreliable or that delay in making a complaiahab

all eged sexual of fence is invariabCrgfts(@996 i gn t hat
186 CLR 427 at 451, per Toohey, Gaudron, Gummow
of o6ordinary human expemg@&nckbdaferxageassderygaypyhte
introducing the very stereotype it warned against.

268 Unfortunately, the use of the concept of O6or
actual lived experience of the complainant and createsiversal mesure for how children

should respondsuch that a delay of six years becomes suggestive, notcohfasedand

traumatised child, but a child prone to fabrication. No reference was made by the High Court to

the substantial body of literature that has doented the actual experiences and responses of
sexually abused childrenrBy quashing the appellantds convictio
making a complaint is relevant to an assessment
trial, the Hidh Cour t confirmed that the Al sgoathe si gni fi c
matters contained in a s61 direction, but rather that delay in complaint is directly linked to the

credibility of the complainant.

2.69 More recently, Wood CJ iR v Markulesk(2001) 52 NSWLR 82 at [243R44] referred
to the case law on delay in complaint and stated:

[s]o far as these decisions assume that, as a matter of ordinary human experience, victims of

sexual assault wildl compl ai n ompastonhe ttdrrgctness of hen | expr e
such a proposition é& . Both trial experience and a
assault, an event that involves multiple and complex emotions of shame, guilt, embarrassment,

conflicting loyalties, inexperience, feand threat, lead me to suspect that this assumption is

flawed.

2.70 An examination of the psychological literature will be used to determine what the
ordinary human experience is of sexually abused children and whether prompt complaint is part of
that exgrience.

given under s 61. However, these amendments to s 61 did not prevent a trial judge from glvifthearning where the
delay was considered to be relevanttorthe| i abi | i ty of t hRvMazzoipl929]3VRMIB)0 s evi dence (
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Studiesthat reveal the patterns of disclosure of sexually abused children

2.71 An examination of several studiesnducted over a period of more than twenty years
shows that there is a consistent pattern of disclosure by children who haweekeally abused,
contrary to the assumptions underpinning the legal interpretation oéneedof delayed
disclosure. Thisummary draws on information reportedstudies on the prevalence of child
sexual abuse within the general communiétg well as sidies that have specifically examined
patterns of disclosure of sexually abused children ubwoif representative samples from the
general population (also known as retrospective studied) dinical and forensic samplesof
children Forensicsamplesinvolve children whose cases have either begorted to police or
referred to prosecuting authoriti€Such studies involve disclosures elicited from the child as a
result of forensic questioning by authoriti€inical samples involve children whose abugss
disclosed or discoveredho have been referred fdreatment/counselling or adults who seek
counselling services as adult survivors

2.72 It should, however, be noted tHatensic and clinicastudies are limited because they are

not representativef @ll the peoplein the population whbave experienced chikkexual abuseAs

such, using such samples,ist not possible tadeterminehow many children in the general

population delay disclosure until adulthood. On the other hand, by asking adulttiomgtita

retrospective studie® report on whether they we sexually abused as children and when they
disclosed the abusé,]| onger periods of delayed disclosure cz¢
Saunders, Kilpatrick, Resni& Best , 2000: 275).

Patterns of disclosure of child sexual abuse frometrospective studies

2.73 Not all prevalence studies examine the issue of disclosure and its smiogly those
studies thahaverepored suchinformationare discussed here. For examplassell (1983pnly
reportedon disclosure to the authorities, but did not otherwise report the timing of disclosure. O
the women in her American community sample who reported at least one experience of sexual
abuse before the age of 18, only 2 per cent of-hatralial sexual abuse cases and 6 per cent of
extrafamilial sexual abuse cases were ever reported to the pBlisséll,1983: 142). Similarly,

Baker and Duncan (198859 found that, out of the men and women in their British study who
reported being sexualgbused before the age of 16, only 12 per cent of female respondents and 8
per cent of male respondents disclosed the abuse.

2.74 The first national prevalence study of child sexual abuse in the USA conducted by
Finkelhor, Hotaling, Lewis and Smith (199@)ported that a majorityf eespondents (56% of men

and 57% of women) did not report the abuse within a year of its occurrence and a significant
proportion of respondents never reported the abuse to anyone (42% of men and 33% of women).

2.75 In a study ofa community sample of New Zealand women, Anderson Martin, Mullen,
Romans, and Herbison (1993) reported that only 37 per cent of victims disclosed within one year
of the abuse, 10 per cent disclosed between one to 10 years after the abuse, 24 perosedt discl

10 years or more after the abuse and 28 per centdiatisclosed before the surveyni® 7.5 per

cent of victims fAhad the abuse repadndersodett o eit he
al, 1993: 915). Andersoat al (1993 915 f o u nt]derefivre differences in reporting patterns

for relationship with the abuser, with those abused by a close family member being significantly
less likely to report the abuse within a year, compared with oth v i. &henh mspondents to

the survey werasked what prevented them disclosing the abuse, 29 per cent said they expected to
be blamed, 25 per cent said embarrassment, 24 per cent said not wanting to upset anyone, 23 per
cent expected they would be disbelieved, 18 per cent said they were notthdthéne abuse, 14

per cent said they wished to protect the abuser, 11 per cent said fear of the abuser and 3 per cent
said obedience to adultar{dersoret al 1993: 915).

2.76 In a study of a community sample 010 Australian womenin which 35 per cen(144)
reportedsome sexual abuse or experience that was unwanted or distressing during childhood
Fleming (1997)found that only 10 per cent of abuse victims reported the abuse to the police, a
doctor or other agency, such as a sexual assault senlicst. over half of the women who






